November 30, 2011

Directive 2011/61/EU on Alternative Investment Fund Managers

The following is a summary of certain relevant provisions of the Directive 2011/61/EU on Alternative Investment Fund Managers (the “Directive) of June 8, 2011
along with ESMA’s Final report to the Commission on possible implementing measures of the Directive as of November 16, 2011. It has not been finally decided how
the Level Il measures are going to be transposed. In case that Level Il were implemented in the form of a Regulation such legislative act would become immediately
enforceable as law in all member states simultaneously.

This summary does not purport to be exhaustive and is based on the information available at the time of the publication. Although we have made every effort to
ensure accuracy of the information hereafter, we do not guarantee the completeness and correctness and readers should always obtain professional advice before
deciding to take any action (or not, as the case may be) in relation to the information contained herein. Please note in particular that all summaries relating to ESMA's
Final Report for Level Il (hereinafter marked in blue) are only issued as per the consultation, hence subject to further changes. This summary does not contain third
country rules.

Scope (Art. 2)

The Directive is applicable to:

(i) all EU AIFM, which manage one or more alternative investment funds (AIF) (see definition below) irrespective of whether the AIF is an EU AIF or a non-EU AIF;

(i) all non-EU AIFM, which manage one or more EU AIF; and

(iii) all non-EU AIFM, which market one or more AIF in the EU, irrespective of whether the AIF is an EU AIF or a non-EU AIF.

“AlIF” is defined as any collective investment undertaking, including investment compartments thereof which is not a UCITS fund and which raises capital from a
number of investors, with a view to investing it in accordance with a defined investment policy for the benefit of those investors. It is unclear whether the criteria
“from a number of investors” would exclude funds which have only one investor (but which in theory could also have several investors) (Art. 4(1)(a)).

“AIFM” is defined as any legal person whose regular business is the assumption of portfolio and/or risk management functions of one or more AlF (Art. 4(1)(b)).

“Marketing" is defined as any direct of indirect offering or placement at the initiative of the AIFM or on behalf of the AIFM of units or shares in an AlF it manages to
or with investors domiciled in the Union. Hence, investments upon the initiative of the investor would not be covered (Art. 4(1)(x)).

Exempted and excluded
persons

The Directive does not apply to mere “holding companies” and employee participation schemes or employee saving schemes (Art. 2(3)).

Moreover, AIFM insofar as they manage one or more AlF whose only investors are the AIFM or the parent undertakings or the subsidiaries of the AIFM or other
subsidiaries of those parent undertakings, are exempt provided that none of those investors itself is an AIF (Art. 3(1)).

Lighter regime for smaller
AIFMs (Art. 3)

For certain AIFMs, the Directive provides for a lighter regime. This is the case for the following AIFM whose assets under management do not exceed a certain
threshold:

(i) AIFM which either directly or indirectly through a company with which the AIFM is linked by common management or control, or by a substantive direct or
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indirect holding, manage portfolios of AIF whose assets under management, including any assets acquired through use of leverage, in total do not exceed a
threshold of EUR 100 million; or

(iiy AIFM which either directly or indirectly through a company with which the AIFM is linked by common management or control, or by a substantive direct or
indirect holding, manage portfolios of AIF whose assets under management, in total do not exceed a threshold of EUR 500 million when the portfolio of
AIF consists of AIF that are not leveraged and have no redemption rights exercisable during a period of 5 years following the date of initial investment

in each AlF.

Total value of assets
approach

LEVEL [l ADVICE:

ESMA refers to the total value of assets approach in order to calculate the value of the assets under management. It
does not specify the method based upon which one determines the value.

Frequency of valuation
(Box 1)

It is suggested that the total value of the assets under management should be calculated at least annually using the
latest available asset value calculation and should include assets acquired through leverage for each AIF. The latest
available asset value for each AIF must be produced within 12 months of the threshold calculation date.

Monitoring (Box 1)

AIFMs should implement and apply procedures on on-going basis to monitor the value of total assets under
management, including subscription and redemption activity or where applicable capital draw downs, distributions and
the value of the assets invested in for each AIF and should where necessary, taking into account proximity to the
threshold and anticipated subscription and redemption activity, recalculate the value of total assets under management.
To our understanding “the value of the assets invested in for each AIF” refers only to assets newly acquired by the AIF
which is managed by the respective AIFM after the last calculation of the value of the assets under management and
the acquisition price of such assets can be used for recalculating the value of total assets under management.

The AIFM should assess situations where the value of total assets exceeds the threshold and, if it considers that the
situation is not likely to be of temporary nature, seek authorisation under Art. 7 of the Directive.

ESMA suggests that where the total value of assets under management exceeds the threshold the AIFM should notify
the competent authority without delay stating whether the situation is considered to be of a temporary nature. In the
affirmative, this naotification should, where relevant, include supporting information to justify the AIFMs view regarding the
temporary nature of the situation. The situation should not be considered to be of a temporary nature if it is likely to
continue for a period in excess of three months. At the end of the three-month period the AIFM must recalculate the
threshold to demonstrate that the total value of assets under management is below the threshold or demonstrate to the
competent authority that the situation which resulted in the assets under management exceeding the threshold has been
resolved and an application for authorization of the AIFM is not required.

ESMA proposes that UCITS managed by the AIFM and AlFs for which the AIFM would not require to be authorised in
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accordance with the transitional provisions set out in Art. 61 of the Directive are excluded from the calculation of the total
value of assets under management.

Cross holding investments

With respect to cross-holdings, ESMA is proposing to give AIFMs the option to exclude cross holding investments by
AlFs in other AlFs under management from the calculation of the total value of assets under management due to the fact
that on a look-through basis, there is only one set of underlying assets which should be included in assets under
management. The same should apply to a compartment of an AIF which invests in another compartment of that same
AlF.

Leverage

For purposes of the exemption “leverage” is defined as any method by which the AIFM increases the exposure of an AlF it manages whether through borrowing of
cash or securities, or leverage embedded in derivative positions or by any other means (Art. 4(1)(v)). According to the recitals of Level | text (referring explicitly to
private equity funds) leverage existing purely at the level of the portfolio company is not meant to be included when referring to leverage.

LEVEL Il ADVICE:

It is proposed that the AIFM must include assets acquired through leverage “as defined in the Directive” for each AlF.
With respect to the inclusion of assets acquired through leverage ESMA refers to the gross method of calculating the
exposure of the AIF including any borrowing. Given the clarification included by ESMA (“as defined in the Directive”) and
the definition of “leverage” in the Level | text of the Directive pursuant to which leverage is considered as any exposure
at the AIF level, borrowing at the level of the acquisition vehicle holding the shares in a portfolio company should not be
included for purposes of determining the value of the portfolio company in our view.

Registration for smaller funds

With respect to such “smaller” AIFM, the Directive foresees that they shall at least be subject to a registration with the competent authorities of its home Member
State and provide information on the main instruments in which they are trading and on the principal exposures and most important concentrations of AlF they
manage. Member States are also free to adopt stricter rules with respect to such “smaller” AIFM.

Content of the obligation to

register with national
competent authorities and
suitable  mechanisms for

gathering information

LEVEL Il ADVICE:

ESMA advises that the following must be provided:

(i) Art. 3(3)(b): Information regarding the identity of the AIFs that it manages should include the total value of assets
under management.

(ii) Art. 3(3)(c): For information regarding the investment strategies of the AlFs the AIFM should provide the offering
document or a relevant extract from the offering document. However, ESMA acknowledges that not all types of AIFM
may have an up-to-date offering document (e.g. private equity or venture capital funds often raise money through
negotiations with potential investors). Therefore it should be sufficient if the AIFM provides a general description to
the investment strategy which should at least include:
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e the main categories of assets in which the AIF will invest;

e any industrial, geographic or other market sectors or specific classes of assets which are the focus of the investment
strategy; and

e adescription of the AlF’s borrowing or leverage policy.

Updated information referred to in Art. 3 should be provided on an annual basis. However, competent authorities may
require such information on a more frequent basis.

Opt-in

Such “smaller” AIFM (although registered) do not benefit from any of the rights granted under this Directive, unless the AIFM chooses to opt-in (which is possible) in
which case the entire Directive, subject to the exceptions set forth herein, shall be applicable to those AIFM. However, many of the exceptions included earlier the
Parliament’s draft for smaller funds are no longer included.

Opt-in procedure (Box 3)

LEVEL Il ADVICE:

ESMA is proposing AIFMs choosing to opt-in under the Directive should contact their home competent authority and
follow the application procedure pursuant to Art. 7 and 8. Such AIFMs which were previously registered with a
competent authority under the opt-in provisions and which elect for authorisation should submit all documents set out in
Art. 7, which have not been previously been submitted for registration purposes provided that there has been no material
change to the information previously submitted.

AIFMs which are authorised under the Directive and fall below the threshold set out in Art. 3(2) may (i) notify the
competent authority that it intends to remain authorised under the Directive in accordance with the opt-in provisions
(however, they are not obliged to make such natification) or (ii) should demonstrate to the competent authority that it will
remain below the threshold and seek revocation of its authorisation.

Determination of the AIFM
subject to authorisation
(Art. 5)

Pursuant to the Directive, each AIF managed within the scope of the Directive shall have a single AIFM, which shall be responsible for ensuring compliance with the
requirements of the Directive. The AIFM shall be either:

(i) an external manager, which is the legal person appointed by the AIF or on behalf of the AIF and which through this appointment is responsible for managing the
AlF (i.e. portfolio and risk management); or

(i) where the legal form of the AIF permits an internal management and where the AlF’s governing body chooses not to appoint an external AIFM, the AIF itself,
which shall then be authorised as AIFM.

We understand that for instance in a classical limited partnership structure where the general partner would be acting on behalf of the limited partnership one could
appoint an external manager acting as AIFM. It is expected that fund sponsors will in future have one AIFM for several funds and not — as has often been the case in
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the past — one manager for each fund.

Authorisation of AIFM
(Art. 6 et seq.)

No AIFM may manage one or more AlF unless it has been authorised in accordance with the Directive. An authorised AIFM has to comply with the conditions for
authorisation established in the Directive at all times. In order to obtain an authorisation the following conditions must be met in particular:

Conditions

(i) the relevant competent authorities are satisfied that the AIFM will be able to fulfil the conditions of the Directive;
(i) the AIFM has sufficient initial capital and own funds (see Art. 9);

(iii) the persons who effectively conduct the business of an AIFM are of sufficiently good repute and are sufficiently experienced also in relation to the investment
strategies pursued by the AIF managed by the AIFM;

(iv) the shareholders or members of the AIFM that have qualifying holdings (more than 10% of the capital or voting rights) are suitable taking into account the need
to ensure the sound and prudent management of the AIFM; and

(v) the head office and the registered office of the AIFM are located in the same Member State.

Procedure, timing

The competent authorities of the home Member State of the AIFM shall inform the applicant in writing within three months of the submission of a complete
application, whether or not authorisation has been granted. The competent authorities may prolong this period for up to three additional months, where they consider
it necessary due to the specific circumstances of the case and after having notified the AIFM accordingly.

AIFM may start managing AIF with investment strategies described in the application in their home Member State as soon as the authorisation is granted, but not
earlier than one month after having submitted any missing information.

Subsequent changes

In case of changes after submission for authorisation, the AIFM must, before implementation, notify the competent authorities of the home Member State of the AIFM
in respect of any material changes to the conditions for initial authorisation, in particular material changes to the information provided in accordance with Art. 7.

If the competent authorities of the relevant home Member State decide to impose restrictions or reject those changes, they shall, within one month of receipt of that
natification, inform the AIFM. The competent authorities may prolong this period for up to one additional month. If the relevant competent authorities do not oppose
the changes within the relevant assessment period, they may be affected.

Capital requirements (Art. 9)

An AIFM which is an internally managed AIF must have an initial capital of at least EUR 300,000 (Art. 9(1)).

Where an AIFM is appointed as external manager of one or more AlF, the AIFM shall have an initial capital of at least EUR 125,000 (Art. 9(2)).
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Where the value of the portfolios of AIF managed by the AIFM exceeds EUR 250 million, the AIFM shall provide an additional amount of own funds. That additional
amount of own funds shall be equal to 0.02% of the amount by which the value of the portfolios of the AIFM exceeds EUR 250 million but the required total of the
initial capital and the additional amount must not, however, exceed EUR 10 million (Art. 9(3)).

For the purpose of such capital requirements any AIF managed by the AIFM, including AIF for which the AIFM has delegated one or more functions in accordance
with the Directive but excluding any AIF portfolios that the AIFM is managing under delegation, shall be deemed to be the portfolios of the AIFM.

Irrespective of the amount of the requirements set out above, the own funds of the AIFM shall never be less than 25% of the average costs of the AIFM (Art. 9(5)).

In addition, to cover potential professional liability risks resulting from activities AIFMs may carry out pursuant to the AIFM Directive, both internally managed AlFs
and external AIFM shall either:

(a) have additionally own funds which are appropriate to cover potential liability risks arising from professional negligence; or
(b) hold a professional indemnity insurance against liability arising from professional negligence which is appropriate to the risks covered.

Own funds, including any additional funds as referred to in point (a) of the above-mentioned passage, shall be invested in liquid assets or assets readily
convertible to cash in the short term and shall not include speculative positions.

Risk exposure on additional
own funds and professional
indemnity insurance (Art.

9(7))

Additional own funds (Box 6-
7)

0.01% of AuM BUT

LEVEL Il ADVICE:

Art. 9(7) serves to cover the potential liabilities arising from professional negligence. Such potential liability risks in
particular might be risks in relation to:

o failure by the senior management to establish, implement and maintain appropriate procedures to prevent dishonest,
fraudulent or malicious acts by the AIFM'’s directors, officers or staff or third parties for whom the AIFM has vicarious
liability (ESMA has deleted the requirement to have insurance in place for risks relating to fraud by the AIFM);

e investors, products & business practices, e.g. (i) negligent losses of documents evidencing title of assets of the AlF,
(i) misrepresentations and misleading statements by the AIFM or (iii) negligent acts, errors or omissions by the
AIFM);

e business disruption, system failures and process management.

The AIFM must maintain adequate financial recourses. On the basis of the assessed risk profile, the AIFM has to ensure
that liability risks arising from professional negligence are covered by own funds or professional indemnity insurance or
a combination of both methods at all times.

The advice provides additional own funds equal to 0.01% of the value of the portfolios of AIF managed by the AIFM to
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Advanced Measurement cover potential liability risks (“quantitative method”). The own funds requirements shall be calculated and, if necessary,
Approach adjusted at the end of each financial year. Hence, it is always the AIFM itself who is responsible for maintaining sufficient
financial resources and needs to calculate its own funds requirements adequate to its liability and operational risk profile
on an ongoing basis. The Member States may authorise the AIFM to lower the percentage to 0.008% if the AIFM can
demonstrate - based on its historical loss data and a historical observation period of three years (“qualitative method”)
that the liability risk still is adequately captured. Conversely, the competent authority may raise the additional own funds
requirements if they are not sufficient to capture liability risk arising from professional negligence.

Pl (Box 8
{ ) As an alternative to the requirements of implementing measures on additional own funds to cover liability risks, ESMA
keeps its position that the AIFM may take out and maintain at all times professional indemnity insurance (“Pll”). ESMA
has deleted the requirement to have insurance in place for risks relating to fraud by the AIFM but instead foresees failure
by the senior management to establish, implement and maintain appropriate procedures to prevent dishonest, fraudulent
or malicious acts by the AIFM’s directors, officers or staff or third parties for whom the AIFM has vicarious liability, ESMA
proposes that the PIl must comply amongst others with the following requirements:

(i) The minimum coverage of the insurance per claim must at least equal the higher of the following amounts:

o 0.75% of the amount by which the value of the portfolios of the AIFM exceeds EUR 250 million, up to a maximum
of EUR 20 million;

e EUR 2 million.
(i) The coverage of the insurance for claims in aggregate per year must be adequate for the individual AIFM liability risk.

(i) The minimum coverage of the insurance for all claims in aggregate per year must at least equal the maximum of the
following amounts:

e 1% of the amount by which the value of the portfolios of the AIFM exceeds EUR 250 million up to a maximum of
EUR 25 million;

e EUR 2.5 million;

e the amount calculated according the requirements for calculating additional own funds to cover potential liability
risks (see above).

In the final report ESMA further provides for the possibility to use a combination of both additional funds and
professional indemnity insurance in order to ensure adequate flexibility, in particular, in relation to internally
manages AlFs for which the additional own funds requirement may be onerous and disproportionate.

gr?éng:r?ggg g)Of DR In the final report ESMA further provides for the possibility to use a combination of both additional funds and

professional indemnity insurance in order to ensure adequate flexibility, in particular, in relation to internally
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manages AlFs for which the additional own funds requirement may be onerous and disproportionate.

Operating conditions
(Art. 12 et seq.)

General principles / conflicts
of interest

AIFM must meet certain operating conditions on an ongoing basis, e.g.

e acting honestly, with due skill, care and diligence, fairly and in the best interests of the AIF or the investors of the AIF and the integrity of the market;
e employ effectively the resources and procedures that are necessary for the proper performance of its business activities;

o take all reasonable steps to avoid conflicts of interests and, when they cannot be avoided, to identify, prevent, manage and monitor conflicts of interest from
adversely affecting the interests of the AIF and its investors and to ensure that the AIF it manages are fairly treated;

o  comply with all applicable regulatory requirements.

No investor in an AIF may obtain a preferential treatment, unless this is disclosed in the relevant AlF's rules or instruments of incorporation.

LEVEL [l ADVICE:

In line with the UCITS approach (Art. 22(2) and (4) UCITS Level Il) AIFM should take appropriate measures to avoid
malpractices that might reasonably be expected to affect the stability and integrity of the market. AIFM should further
establish appropriate procedures and act in such way as to prevent undue costs being charged to the AIF and investors.

Due diligence requirements
(Box 11)

ESMA sticks to its positions that the AIFM shall comply with the following due diligence requirements:

1. AIFM should ensure a high level of diligence in the selection and ongoing monitoring of investments, in the best
interests of the AlF, its investors and the integrity of the market.

2. AIFM should ensure that they have adequate knowledge and understanding of the assets in which the AIF are
invested.

3. AIFM should establish written policies and procedures on due diligence and implement effective arrangements for
ensuring that investment decisions on behalf of the AIF are carried out in compliance with the objectives, investment
strategy and, where applicable, risk limits of the AIF. The due diligence processes and procedures should be
regularly reviewed and updated.

4. Where applicable to the type of asset (i.e. for PE) the AIFM should in addition to the requirements in paragraph 1 to 3
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(@) setout and update a business plan consistent with the duration of the AIF and market conditions;
(b) seek and select possible transactions consistent with the plan referred to under point (a);

(c) assess the selected transactions in consideration of opportunities, if any, and overall related risks, all relevant
legal, fiscal, financial or other value affecting factors, human and material resources as well as strategies, including
exit strategies;

(d) perform any due diligence activities related to the transactions prior to arranging execution;

(e) monitor the management performance of the AIF with respect to the plan referred to under point (a).
5. AIFM should retain records on the activities performed pursuant to paragraph 4 for a period of at least five years.

Paragraphs 1 to 3 contain general principles for due diligence AIFM have to comply with, irrespective of the assets in
which the AIF is invested. Paragraphs 4 to 5 set out additional due diligence requirements when investing in long
duration, less liquid assets such as real estate or partnership interests, typically carry out the investment on
behalf of the AIF after a comprehensive and detailed due diligence process and extensive negotiation of the

agreement.
Execution of decisions (Box ESMA still proposes with respect to the execution of decisions to deal on behalf of the managed AIF, that the AIFM,
14) amongst others, should

(i) actin the best interest of the AIF or the investors of the AIF they manage when executing decisions to deal on behalf
of the managed AIF in the context of the management of their portfolio.

(i) whenever the AIFM buy or sell financial instruments or other assets and for the purpose of bullet point one (see
above), AIFM shall take all reasonable steps to obtain the best possible result for the AIF or the investor of the AlF,
taking into account the prize, costs, speed, likelihood of execution and settlement, size, nature or any other
consideration relevant to the execution of the order. The relative importance of such factors shall be determined by
reference to certain criteria further set out in the advice.

While point (i) is proposed to apply to all types of AIF, point (ii) shall only apply to those types of AlIF which acquire or sell
financial assets for which best execution is relevant. According to ESMA, best execution is not relevant when the AIFM,
“for example, invests in real estate or partnership interests and the investment is made after extensive negotiations on
the terms of the agreement”. In this case there is no choice of different investment “execution venues” (i.e. regulated
markets). The AIFM should be able to demonstrate to the competent authority and auditors that there is no choice of
different “markets” (see Note IV.II. 21). PE-Funds typically invest in corporations (and not partnership interests) but they
have also no choice of “execution venues”.
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Inducements (Box 18) With respect to inducements, no changes have been made in the final report compared to the former consultation
paper. ESMA still advises that the following criteria shall be considered:

1. AIFM should not be regarded as acting honestly, fairly and professionally in accordance with the best interests of the
AlF if, in relation to the activities of collective portfolio management of AlFs, they pay or are paid any fee or
commission, or provide or are provided with any non-monetary benefit, other than the following:

(a) a fee, commission or non-monetary benefit paid or provided to or by the AIF or a person on behalf of the AlF;

(b) a fee, commission or non-monetary benefit paid or provided to or by a third party or a person acting on behalf of a
third party, where the AIFM can demonstrate that the following conditions are satisfied:

(i) The existence, nature and amount of the fee, commission or benefit, or, where the amount cannot be
ascertained, the method of calculating that amount, must be clearly disclosed to the investors of the AlIF in a
manner that is comprehensive, accurate and understandable, prior to the provision of the relevant service;

(i) The payment of the fee or commission, or the provision of the non-monetary benefit must be designed to
enhance the quality of the relevant service and not impair compliance with the AIFM’s duty to act in the best
interests of the AlF.

(c) proper fees which enable or are necessary for the provision of the relevant service, including custody costs,
settlement and exchange fees, regulatory levies or legal fees, and which, by their nature, cannot give rise to
conflicts with the AIFM’s duties to act honestly, fairly and professionally in accordance with the best interests of
the AIF.

2. AIFM should be permitted, for the purpose of paragraph 1(b)(i), to disclose the essential terms of the arrangements
relating to the fee, commission or non-monetary benefit in summary form, provided that the AIFM undertakes to
disclose further details at the request of the investor and provided that it honours that undertaking.

Fair treatment (Box 19) With respect to a fair treatment by an AIFM the advice proposes:

Fair treatment by an AIFM includes that no investor may obtain a preferential treatment that has an overall material
disadvantage to other investors.

ESMA gave up its former option as outlined in the consultation paper whereas fair treatment by an AIFM “requires” that
no investor may obtain a preferential treatment that has an overall material disadvantage to other investors. ESMA
reached this view because setting out a maximum harmonising definition of fair treatment will inevitably not enable
competent authorities to comprehensively deal with all issues in which the actions of an AIFM are called into question on
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grounds of fairness. ESMA therefore believes that it is appropriate to indicate that fair treatment may include that no
investor may obtain a preferential treatment that has a material overall disadvantage to other investors, without
comprehensively defining fairness.

Risk management (Art. 15)

The AIFM shall functionally and hierarchically separate the functions of risk management from the operating units, including the portfolio management. It must
implement adequate risk management systems in order to identify, measure, manage and monitor appropriately all risks relevant to each AIF investment strategy and
to which each AIF is or can be exposed. It remains to be seen what exactly this will mean for private equity fund managers.

The AIFM shall set a maximum level of leverage which the AIFM may employ on behalf of each AIF it manages as well as the extent of the right of the re-use of
collateral or guarantee that could be granted under the leveraging arrangement.

Measures on risk
management

LEVEL [l ADVICE:

No changes have been made in connection with the implementing measures regarding risk management. ESMA’s
advice on the role of the permanent risk management function still is based on Art. 12 of the UCITS implementing
directive (2010/43/EU) and revisions have been made to this article to bring it into line with the terminology of the AIFM
Directive and to make it relevant to the many types of AIFM/AIF that will fall under its scope.

ESMA proposes that AIFM shall ensure that the risk management policy referred to above states the terms, contents
and frequency of reporting of the risk management function to those charged with governance, to senior management
and, where it is appropriate, the supervisory function.

The advice on risk management policy should apply to all type of AIFM however ESMA recommends that AIFM take into
account the nature, scale and complexity of their business and of the AIF it manages when setting the risk management

policy.

Permanent risk management
function (Box 25)

ESMA proposes that the AIFM establishes and maintains a permanent risk management function as follows:

(i) implement effective risk management policies and procedures in order to identify, measure, manage and monitor on
an ongoing basis all risks relevant to each AlF’s investment strategy, to which each AIF is or may reasonably be
exposed;

(ii) ensure that the risk profile of the AIF disclosed to investors in accordance with Art. 23(4)(c), is consistent with the risk
limits that have been set (see also page 15);

(iii) monitor compliance with the risk limits and notify the AIFM’s governing body and where it exists the AIFM’s
supervisory function in a timely manner when it considers the AlF’s risk profile is inconsistent with these limits or
where it is aware there is a material risk that it will be inconsistent with these limits;

(iv) provide the following regular updates to the governing body of the AIFM and where it exists the AIFM’s supervisory
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function at a frequency which is in accordance with the nature, scale and complexity of the AIF and/or the AIFM’s
activities:

(v) the consistency between and the compliance with, the risk limits and the risk profile of that AIF as disclosed to
investors in accordance with Art. 23(4)(c); and

(vi)the adequacy and effectiveness of the risk management process, indicating in particular whether appropriate
remedial measures have or will be taken in the event of any actual or anticipated deficiencies; and

(vii) provide regular updates to the senior management outlining the current level of risk incurred by each managed
AlIF and any actual or foreseeable breaches to any risk limits, so as to ensure that prompt and appropriate action can
be taken.

The AIFM shall ensure that the permanent risk management function shall have the necessary authority and access to
all relevant information necessary to fulfil the tasks set out above.

Risk management policy AIFM shall establish, implement and maintain an adequate and documented risk management policy which identifies
(Box 26) all the relevant risks to which the AIF they manage are ore might be exposed to.

AIFM shall address at least the following elements in the risk management policy:

(i) the techniques, tools and arrangements that enable them to comply with the obligations set out above;

(ii) the techniques, tools and arrangements that enable the assessment an monitoring of the liquidity risk of the AlF,
under normal and exceptional liquidity conditions including through the use of regularly conducted stress tests;

(iii) the allocation of responsibilities within the AIFM pertaining to risk management;

(iv) the risk limits (see below) and a justification of how these are aligned with the risk profile of the AIF disclosed to
investors in accordance with Art. 23(4)(c); and

(v) where the risk management function is not functionally or hierarchically separate the AIFM shall include a description
of the safeguards (see below) that allow for an independent performance of the risk management function. This
description shall include:

° the nature of the conflict of interest;
° the remedial measures put in place;

° the reason why this measure should be responsibly expected to the result in an independent performance of
the risk management function; and

° how the AIFM expects to ensure that the safeguards are consistently effective.

Seite 12 von 45



e

November 30, 2011

Directive 2011/61/EU on Alternative Investment Fund Managers

Assessment, monitoring and
review (Box 27)

ESMA proposes that AIFMs:

shall assess, monitor and periodically review the adequacy and effectiveness of the risk management policy and
any measures to deficiencies, as well as the level of compliance and the separation of the risk management
function:

shall notify the competent authorities of their home Member State of any material changes to the risk management
policy and of the arrangements, processes and techniques.

shall ensure that the periodic review in accordance with paragraph 1 is carried out on a regular basis (at least
annually or upon changes) considering the nature, scale and complexity of its activities.

Measurement / management

With respect to the measurement and management of risk, the

of risk (Box 28)

1. AIFM shall adopt adequate and effective arrangements, processes and techniques in order to:

(a) identify, measure, manage and monitor at any time the risks to which the AIF under their management are or might
be exposed to including those sources of risk the AIFM incurs on behalf of the AIF; and

(b) ensure compliance with the identified risk limits (see page 15).

2. Those arrangements, processes and techniques referred to in paragraph 1 shall be proportionate to the nature,
scale and complexity of the business of the AIFM and of the AIF they manage and shall be consistent with the AlF
risk profile as disclosed to investors in accordance with Art. 23(4)(c).

3. For the purposes of paragraph 1, ESMA proposes certain actions for each AlF that the AIFM manages, including
e.g.:

(8) conducting periodic back-tests;

(b) conducting periodic stress tests and scenario analyses;

(c) ensuring that the current level of risk complies with the determined risk limits;

(d) establishing remedial actions for the event of actual or anticipated breaches of the risk limit policy and procedures
of the AlF; and

(e) ensuring that there are appropriate liquidity management processes for each AlF.
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Risk limits (Box 29)

With respect to risk limits ESMA proposes that:

(@)
(b)
(©
(d)
(€)

AIFM shall establish and implement quantitative and/or qualitative risk limits for each AlIF they manage, taking into
account all relevant risks. Where only qualitative limits are set the AIFM shall be able to justify this approach to the
relevant competent authority.

The qualitative and quantitative risk limits for each AIFM shall, at least, cover the following risks:

market risks;

credit risks;

liquidity risks;
counterparty risks; and
operational risks.

When setting risk limits AIFM shall take into account the strategies and assets employed in respect of each AIF it
manages as well as the national rules applicable to each of those AIF. These risk limits should be aligned with the risk
profile of the AIF as disclosed to investors in accordance with Art. 23(4)(c) and approved by the governing body.

Functional and hierarchical ESMA proposes that:

separation of the risk

management function . . . . . .

(Box :,?0) 1. The risk management function of an AIFM may be said to be functionally and hierarchically separate from the
operating units, including the portfolio management function, where all the following conditions are satisfied:

(&) Those engaged in the performance of the risk management function are not supervised by those responsible for
the performance of the operating units, including the portfolio management function, of the AIFM;

(b) Those engaged in the performance of the risk management function are not engaged in the performance of
activities within the operating units, including the portfolio management function;

(c) Those engaged in the performance of the risk function are compensated in accordance with the achievement of the
objectives linked to that function, independent of the performance of the other conflicting business areas;

(d) The remuneration of the senior officers in the risk management functions is directly overseen by the remuneration
committee, where the AIFM is sufficiently significant in terms of its size or the size of the AIF it manages, its internal
organization and the nature, the scope and the complexity of its activities to have established such a committee;
and

(e) The separation is ensured up to the governing body of the AIFM.
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(@)

(b)

(©
(d)

(e)
(f)

The functional and hierarchical separation of the functions of risk management in accordance with paragraph 1
shall be reviewed by the competent authorities of the home Member State of the AIFM in line with the principle of
proportionality, in the understanding that the AIFM shall in the event be able to demonstrate that specific
safeguards against conflicts of interest allow for the independent performance of risk management activities.

The governing body of the AIFM, and where it exits the supervisory function, shall review the risk management
function in accordance with paragraph 1. Where compliance cannot be achieved the governing body of the AIFM,
and where it exists the supervisory function, shall identify material conflicts of interest that may pose a risk to the
independent performance of the risk management function. These safeguards shall be documented in the risk
management policy and must include (a), (b), (c) and (e) and may also include (d) and (f) where this is
proportionate taking into account the nature, scale and complexity of the AIFM:

procedures to ensure that the data used by the risk management function in making decisions is reliable and
subject to an appropriate degree of control by the risk management function so as to allow for the independent
performance of its duties;

that staff members engaged in risk management are compensated in accordance with the achievements of the
objectives linked to the risk management function, independent of the performance of the business areas in which
they are engaged;

that the key risk management function is subject to an appropriate independent review to ensure that decisions are
being arrived at independently;

that there is a review of the risk management function by an independent external party or, where applicable the
internal audit function;
segregation of conflicting duties; and

an appropriately resourced risk committee that reports directly to the AIFM’s governing body where the non-
independent members of such a committee do not have undue influence over the process.

The safeguards referred to in paragraph 3 must be subject to regular review by the governing body of the AIFM,
and where it exists the supervisory function, which shall require timely remedial action to be taken to address
deficiencies.

Remuneration (Art. 13)

The AIFM must have remuneration policies and practices for those categories of staff, including senior management, whose professional activities have a material
impact on the risk profiles of AlF they manage, that are consistent with and promote sound and effective risk management and do not encourage risk-taking which is
inconsistent with the risk profiles, fund rules or instruments of incorporation of the AIF it manages.

The AIFM shall determine the remuneration policies and practices in accordance with certain principles listed in the Directive and to be further specified by the new
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European regulatory authority, ESMA. This means in particular:

When establishing and applying the totally remuneration policies (including carried interest), the AIFM must comply with certain principles which are based on the
principles already applicable to the financial services sector and which include among many others:

(i) the remuneration policy may not encourage risk-taking which is inconsistent with the risk profiles fund rules of the AlF;

(ii) the remuneration of senior officers in risk management in compliance functions must be directly overseen by a remuneration committee;

(iii) the guaranteed variable remuneration is exceptional and may only occur in the context of high hiring new staff and must be limited to the first year;

(iv) subject to the legal structure of the AIF a substantial portion which is at least 50% of any variable remuneration shall consist of units or shares of the AIF
concerned or equivalent ownership interests unless the management of the AIF accounts only for less than 50 % of the total portfolio managed by the AIFM in
which case the minimum of 50% shall not apply;

(v) a substantial portion, which is at least 40% of the variable remuneration component must be deferred over a period which is appropriate in view of that life cycle
and redemption policy of the AIF concerned and is correctly aligned with nature of the risks of the AIFM in question; this period should be a least three to five
years; in the case of the variable remuneration component and of a particularly high amount, at least 60% of the amount is deferred.

It is very questionable how all such principals must be interpreted in practice which remains subject to further review. “Carried Interest” is defined as a share in the
profits of the AIF accrued to the AIFM as compensation for the management of the AIF and excluding any share in the profits of the AIF accrued to the AIFM as a
return on any investment by the AIFM into the AIF. This definition raises also questions as Carried Interest would typically be a disproportionate profit as a return on a
commitment held in the fund.

Conflicts of interests
(Art. 14)

Types of conflict of interests
(Box 20)

LEVEL Il ADVICE:

With respect to the types of conflicts of interests between the various actors as referred in Art. 14(1), ESMA sticks to
its position as set out in the consultation paper. As a result, the final report states:

For the purpose of identifying the types of conflicts of interests that arise in the course of managing AlFs, AIFM should
take into account, by the way of minimum criteria, the question of whether the AIFM, a relevant person or a person
directly or indirectly lined by way of control to the AIFM:

(i) is likely to make a financial gain, or avoid financial loss, at the expense of the AIF or its investors;

(i) has an interest in the outcome of a service or an activity provided to the AIF or its investors or to a client or of a
transaction carried out on behalf of the AIF or a client, which is distinct from the AIF interest in that outcome;
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(iii) has a financial or other incentive to favour (i) the interest of a UCITS, a client or group of clients or another AIF over
the interest of the AIF or (ii) the interest of one investor over the interest of another investor or group of investors of
the same AlF;

(iv) carries on the same activities for the AIF and for another AIF, a UCITS or client; or

(v) receives or will receive from a person other than the AIF or its investors an inducement in relation to collective
portfolio management activities provided to the AlF, in the form of monies, goods or services other than the standard
commission or fee for that service.

An example for the situation under (i) might be seen in the following: As for private equity funds the final size of the fund
is usually agreed during the fund raising process between AIFM and the investors. However, in case no “hard cap” limit
of the fund size is agreed, the following conflict may arise: If the management fee is calculated as a percentage of the
total amount of committed capital, an increase of the size limit the AIF without any advantage for the investors of the AlF
(e.g. no attractive investment possibilities) may rather serve the interest of the managers than the investors’ one.

An example for the situation under (ii) might be seen in the following: An AIFM invests in a target company which has
been provided with a loan by a relevant person or a person directly or indirectly linked by control of the AIFM. In this
case the AIFM may be influenced by the interest of the relevant person in avoiding financial distress of the target
company.

Examples for the situation under (iii) might be seen in the following: The AIFM grants an investor “co-investment rights”
that differ in terms from those offered to other AIF investors. By special arrangement (so called “side letter”), the AIFM
grants an investor redemption rights that are preferential in terms from the general redemption rights given to other
investors. A conflict may also arise if the AIFM buys or sells on behalf of the AIF an asset from/to one investor of the AlF,
especially if the asset is not negotiated in a regulated market (e.g. non listed company for a private equity AlF).

An example for the situation under (iv) might be seen in the following: An AIFM sets up a new AIF with the same or
similar strategy of an AIF that has not been fully invested yet and allocates investment opportunities to the new AlF
instead of to the preceding AlF.

An example for the situation under (v) might be seen in the following: An AIFM that has invested in a portfolio company
and receives from this portfolio company on an ongoing basis fees such as directors’ fees, monitoring fees or
consultancy fees.
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Conflicts of interest policy
(Boxes 21-24)

With respect to the conflict of interest policies no changes have been made in the final report compared to the proposals
as set out in the consultation paper. In line with the UCITS (Art. 18 UCITS Level 2) and the MIiFID (Art. 22(1) and (2)
MIFID Level 2) approach ESMA proposes AIFM should establish, implement and maintain a conflicts of interest
policy. This policy should identify situations under which activities carried out by the AIFM may constitute conflicts of
interest followed by potential risks of damage to the AIF’s interests or its investors.

In line with the approach considered in UCITS (Art. 19 UCITS Level 2) and MiFID (Art. 22(3) MiFID Level 2) ESMA
proposes AIFM should adopt procedures and measures to ensure that relevant persons engaged in different activities
that could involve conflict of interest carry out these activities on an appropriately independent level. This level should be
in proportion to the size and organisation of the AIFM and the nature, scale and complexity of its business.

In line with Art. 20(1) UCITS Level 2 and Art. 23 MIiFID Level 2 ESMA proposes AIFM should keep and regularly update
a record of the types of activities undertaken by or on behalf of the AIFM in which a conflict of interest entailing a
material risk of damage to the interests of one or more AlFs or its investors has arisen or, in the case of an ongoing
activity, may arise.

In line with the UCITS approach (Art. 21 UCITS Level 2) ESMA proposes AIFM should develop strategies for the
exercise of voting rights. However, since the Directive regulates the marketing to professional investors unlike Art. 21(3)
UCITS Level 2, a summarized description of the strategies has to be made available to investors only on their request.

Organisational

Besides the general principle that the AIFM shall, at all times, use adequate and appropriate human and technical resources that are necessary for the proper

requirements (Art. 18 et | management of AIF, in particular the following organisational requirements must be met:
seq.)
LEVEL Il ADVICE:
General guidelines on With respect to the general guidelines on procedures and organisation, ESMA proposes that AIFMs comply with the

procedures and organisation
(Box 44)

following requirements:

(a) to establish, implement and maintain decision-making procedures and an organisational structure which clearly and
in a documented manner specifies reporting lines and allocation functions and responsibilities;

(b) to ensure that their relevant persons are aware of the procedures which must be followed for the proper discharge
of their responsibilities;

(c) to establish, implement and maintain adequate internal control mechanisms designed to secure compliance with
decisions and procedures at all levels of the AIFM;
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(d) to establish, implement and maintain effective internal reporting and communication of information at all relevant
levels of the AIFM as well as effective information flows with any third party involved;

(e) to maintain adequate and orderly records of their business and internal organisation.

AIFMs should take into account the nature, scale and complexity of their business and the nature and range of services
and activities undertaken in the course of that business.

AIFMs should establish, implement and maintain systems and procedures that are adequate to safeguard the security,
integrity and confidentiality of information, taking into account the nature of the information in question.

AIFMs should establish, implement and maintain an adequate business continuity policy aimed at ensuring, in the case
of an interruption to their systems and procedures, the preservation of essential data and functions, and the
maintenance of services and activities, or, where that is not possible, the timely recovery of such data and functions and
the timely resumption of their services and activities.

AIFMs should establish, implement and maintain accounting policies and procedures that enable them, at the request of
the competent authority, to deliver in a timely manner to the competent authority financial reports which reflect a true and
fair view of their financial position and which comply with all applicable accounting standards and rules.

AIFMs should monitor and, on a regular basis, evaluate the adequacy and effectiveness of their systems, internal control
mechanisms and arrangements described above and to take appropriate measures to address any deficiencies.

Resources (Box 45) With respect to resources, the proposals are based on Art. 5 UCITS Level 2 and set up the following requirements:

1. AIFMs should employ sufficient personnel with the skills, knowledge and expertise necessary for the discharge of
the responsibilities allocated to them;

2. AIFMs should ensure that the performance of multiple functions by relevant persons does not and is not likely to
prevent those relevant persons from discharging any particular function soundly, honestly and professionally,

3.  For the purpose laid down in paragraphs 1 and 2, AIFMs should take into account the nature, scale and complexity
of their business and the nature and range of services and activities undertaken in the course of that business.

Regarding electronic data processing, the proposals - being in line with Art. 7 UCITS Level 2 - states that AIFM should
(i) make appropriate arrangements for suitable electronic systems so as to permit a timely and proper recording of each
portfolio transaction or subscription or, where relevant, redemption order and (ii) ensure a high level of security during
the electronic data processing as well as integrity and confidentiality of the recorded information, as appropriate.
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Electronic data processing
(Box 46)

In line with the UCITS approach (Art. 8 UCITS Level 2), AIFMs should establish, implement and maintain accounting
policies and procedures to ensure that the calculations of the net asset value is carried out according to Art. 19. In
particular, the

1. AIFMs should employ accounting policies and procedures as referred to above (general requirements on
procedures and organization) so as to ensure the protection of investors. AlF accounting shall be kept in such a
way that all assets and liabilities of the AIF can be directly identified at all times. If an AIF has different investment
compartments, separate accounts shall be maintained for those investment compartments.

2. AIFMs should establish, implement and maintain accounting policies and procedures so as to ensure the
calculation of the net asset value of each AIF is accurately effected on the basis of the accounting.

Control by senior
management and
supervisory function (Box 48)

With respect to the control by senior management and supervisory function, ESMA states the following:

1. When allocating functions internally, AIFM should ensure that senior management and, where appropriate, the
supervisory function, are responsible for the AIFM’s compliance with its obligations under the Directive.

2. The AIFM should ensure that its senior management

a)
b)
c)
d)

e)

f)

9)

h)

is responsible for the implementation of the general investment policy for each managed AlF, as defined, where
relevant, in the fund rules, the instruments of incorporation, the prospectus or offering documents;

oversees the approval of the investment strategies for each managed AlF;
is responsible for ensuring that valuation procedures according to Art. 19 are established;

is responsible for ensuring that the AIFM has a permanent and effective compliance function, even if this
function is performed by a third party;

ensures and verifies on a periodic basis that the general investment policy, the investment strategies and the
risk limits of each managed AIF are properly and effectively implemented and complied with, even if the risk
management function is performed by third parties;

approves and reviews on a periodic basis the adequacy of the internal procedures to for undertaking investment
decisions for each managed AlF, so as to ensure that such decisions are consistent with the approved
investment strategies;

approves and reviews on a periodic basis the risk management policy and arrangements, processes and
techniques for implementing that policy including the risk limit system for each managed AIF;

is responsible for establishing and applying a remuneration policy in line with Annex Il of the Directive.
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3. The AIFM should also ensure that its senior management and, where appropriate, its supervisory function should:

a) assess and periodically review the effectiveness of the policies, arrangements and procedures put in place to
comply with the obligations in the Directive;

b) take appropriate measures to address any deficiencies.

4. AIFM should ensure that their senior management receives on a frequent basis, and at least annually, written
reports on matters of compliance, internal audit and risk management indicating in particular whether appropriate
remedial measures have been taken in the event of any deficiencies.

5. AIFM should ensure that their senior management receives on a regular basis reports on the implementation of
investment strategies and of the internal procedures for taking investment decisions referred to in points (b) to (e)
of paragraph 2.

6. AIFM should ensure that the supervisory function, if any, receives on a regular basis written reports on the matters
referred to in paragraph 4.

Permanent compliance With respect to the permanent compliance function, ESMA's approach based upon UCITS (Art. 10 UCITS Level 2)
function (Box 49) and MiFID (Art. 6 MiFID Level 2) and states the following:

1. AIFMs should establish, implement and maintain adequate policies and procedures designed to detect any risk of
failure by the AIFM to comply with its obligations under the Directive, as well as the associated risks, and put in
place adequate measures and procedures designed to minimize such risk and to enable the competent authorities
to exercise their powers effectively under that Directive. AIFMs should take into account the nature, scale and
complexity of their business, and the nature and range of services and activities undertaken in the course of that
business.

2. AIFMs should establish and maintain a permanent and effective compliance function which operates independently
and which has the following responsibilities:

a) to monitor and, on a regular basis, to assess the adequacy and effectiveness of the measures, policies and
procedures put in place in accordance with paragraph 1, and the actions taken to address any deficiencies in
the AIFM’s compliance with its obligations;

b) to advise and assist the relevant persons responsible for carrying out services and activities to comply with the
AIFM’s obligation under the Directive.

3. In order to enable the compliance function referred to in paragraph 2 to discharge its responsibilities properly and
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independently, AIFM shall ensure that the following conditions are satisfied:

a)

b)

<)

d)

the compliance function must have the necessary authority, resources, expertise and access to all relevant
information;

a compliance officer must be appointed and must be responsible for the compliance function and for any
reporting on a frequent basis, and at least annually, to the senior management on matters of compliance,
indicating in particular whether the appropriate remedial measures have been taken in the event of any
deficiencies;

the relevant person involved in the compliance function must not be involved in the performance of services or
activities they monitor;

the method of determining the remuneration of the relevant persons involved in the compliance function must
not compromise their objectivity and must not be likely to do so.

However, an AIFM shall not be required to comply with point (c) or point (d) of the first subparagraph where it is able to
demonstrate that in view of the nature, scale and complexity of its business, and the nature and range of its services and
activities, that requirement is not proportionate and that its compliance function continues to be effective.

Internal audit function In line with the UCITS (Art. 11 Level 2) and the MIiFID (Art. 8 Level 2) approach ESMA proposes that the AIFM should
(Box 50) establish and maintain an internal audit function separate and independent from other functions and activities of the

AIFM. In particular, ESMA states:

1. AIFMs should, where appropriate and proportionate in view of the nature, scale and complexity of their business
and the nature and range of collective portfolio management activities undertaken in the course of that business,
establish and maintain an internal audit function which is separate and independent from the other functions and
activities of the AIFM.

2. The internal audit function referred to in paragraph 1 shall have the following responsibilities:

a) to establish, implement and maintain an audit plan to examine and evaluate the adequacy and effectiveness of
the AIFM’s systems, internal control mechanisms and arrangements;

b) to issue recommendations based on the result of work carried out in accordance with point (a);

c) to verify compliance with the recommendations referred to in point (b);

d) to report in relation to internal audit matters.

Where the separation and independence would be disproportionate to the scale and complexity of the AIFM's business,

the responsibilities of the internal audit function may be carried out by another business unit of the AIFM.

Personal transactions by Based on Art. 13 UCITS Level 2, the AIFM requires to establish rules for personal transactions by relevant persons
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relevant persons (Box 51)

that are involved in activities causing potential conflicts of interest, or that have access to inside information or to other
confidential information relating to AIF or to transactions with or for AIF. In particular, ESMA proposes that:

AIFM establishes, implements and maintains adequate arrangements aimed at preventing certain activities in the case
of any relevant person who is involved in activities that may give rise to a conflict of interest, or who has access to inside
information within the meaning of Art. 1(1) of Directive 2003/6/EC or to other confidential information relating to AIF or
transactions with or for AIF by virtue of an activity carried out by him on behalf of the management company.

Recording of portfolio
transactions (Box 52)

With respect to the recording of portfolio transactions, ESMA proposes:

AIFM should make without delay for each portfolio transaction relating to AIF a record of information which is sufficient to
reconstruct the details of the order and the executed transaction or of the agreement.

With regard to portfolio transactions by the AIF outside an execution venue (e.g. in case of private equity AlFs, where no
“order” will be placed to purchase partnership interests but rather a sale and purchase agreement will be negotiated), the
record shall include:

a) the name or other designation of the AlF;

b) the legal and other documentation that forms the basis of the portfolio transaction, including in particular the
agreement as executed;

c) the price.

Recording of subscription
and redemption  orders
(Box 53)

ESMA bases its advice on Art. 15 UCITS Level 2, pursuant to which the AIFM is required to ensure that AlF
subscription and redemption orders are recorded.

Retention of records of
portfolio transactions and of
subscriptions and redemption
orders (Box 54)

Based upon Art. 16 UCITS Level 2 and Art. 51 MIiFID Level 2 ESMA proposes that the AIFM is required to ensure the
retention of records of portfolio transactions and of subscription and redemption orders.

Since the AIFM Directive regulates the marketing to professional investors and not to retail investors, an AIFM should
not be required to establish and implement procedures for the reasonable handling of complaints received from
investors. This approach is in line with the MiFID regime according to which investment firms only have to establish such
procedures for complaints received from retail clients (Art. 10 MiFID Level 2).
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Valuation (Art. 19) The AIFM shall ensure that, for each AlF that it manages, appropriate and consistent procedures are established to ensure a proper and independent valuation of the
assets of the AIF at least once a year and, in case of a closed-ended AlF, upon each sale and acquisition.

The AIFM shall also ensure that the net asset value per share or unit of AlF is calculated and disclosed to the investors.

Valuer The valuation function must be performed by:

(i) an independent external valuer, being a legal or natural person separate from the AlF, the AIFM and from any other persons with close links to the AIF or the
AIFM; or

(i) the AIFM itself, provided that the valuation task is functionally separated from the portfolio management and the remuneration policy and other measures
ensure that conflicts of interest are mitigated and that undue influence upon the employees is prevented. When the valuation function is not performed by an
independent external valuer, the competent authorities of the home Member State of the AIFM may require the AIFM to have its valuation procedures and/or
valuations verified by an external valuer or, where appropriate, an auditor.

According to Level |, the AIFM is responsible for the proper valuation of AlF assets, the calculation of the net asset value and the publication of that net asset value.
Therefore, in no case shall the AIFM's liability towards the AIF and its investors be affected by the fact that the AIFM has appointed an external valuer.

LEVEL Il ADVICE:

Valuation of the assets of the No significant changes have been made in connection with valuation. ESMA still proposes the following policies and
AIF (Box 55) procedures for the valuation of the assets of the AlF:

1. AIFMs should ensure that, for each AIF they manage, written policies and procedures are established, maintained
and reviewed which seek to ensure a sound, transparent and appropriately documented valuation process. Without
prejudice to requirements under national law, AIFMs should ensure that fair, appropriate and transparent valuation
methodologies are applied for the AlFs they manage in accordance with AIF rules and instruments of incorporation.

2. The policies shall identify and the procedures shall reflect the valuation methodologies that will be used for each of
the types of asset in which the AIF may invest according to applicable national law, the AIF rules and the
instruments of incorporation. An AIFM shall not invest in a particular type of asset for the first time unless
appropriate valuation methodologies have been identified.

3. The policies should set out the obligation, role and duties of all parties involved in the valuation process, including
the senior management. The procedures should reflect the organizational structure as set out in the policies.

4.  Where an external valuer is appointed, the policies and procedures should set out a process for the exchange of
information between the AIFM and the external valuer to ensure that all necessary information required for the
purpose of performing the valuation task are provided.
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5.  Where the valuation function is performed by the AIFM itself, the policies must include a description of the
safeguards for functionally independent performance of the valuation task in accordance with Art. 19(4)(b). Such
safeguards should include measures to prevent or limit any person from exercising inappropriate influence over the
way in which a person carries out valuation activities.

If a model is used to value the assets, the model and its main features should be explained in the valuation policies and
Models use to value assets procedures. The reason for the choice of the model, the underlying data and assumptions used in the model and the
(Box 56) rational for using it should be appropriately documented. AIFMs shall ensure before using the model that the model is
validated by a person with sufficient expertise who has not been involved in the building process of the model. The
model should be subject to approval by the senior management. The valuation process should be appropriately

documented.
nstan lication . . . . .

E:Booxsgza?)t applicatio The AIFM should ensure that the policies and procedures and the designated methodologies are applied consistently,
taking into account the investment strategy, the type of assets and, if applicable, the existence of different external
valuers. The policies and procedures shall be applied across all AIF having the same AIF.
The policies should allow for a review of the policies and procedures, including the valuation methodologies, periodically.
The review should be carried out at least annually and prior to the engagement of the AIF with a new investment
strategy or a new type of asset that is not covered by the actual valuation policy.
The AIFM should ensure that the values of all assets held by the AIF are fair and appropriate. The AIFM has to
document his assessment of the appropriateness and fairness of the individual values. The AIFM must be able to
demonstrate that the AIF portfolios have been properly valued.

Calculation of net asset value ESMA proposes the following with respect to the calculation of net asset value per unit or share:

per unit or share (Box 60)

1. The AIFM should ensure that the net asset value is calculated on the occasion of each issue or subscription or
redemption or cancellation of units or shares but at least once a year.

2. The AIFM should ensure that the procedures and the methodology for calculating the net asset value per unit or
share is fully documented. The documentation and its application should be subject to regular verification by the
AIFM.

3.  The AIFM should ensure that remediate procedures are in place in the event of an incorrect calculation of the net
asset value.

4. The AIFM should ensure that the number of units or shares in issue is subject to regular verification at least as
often as the unit or share price is calculated.
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ESMA states that the advice contains only proposals on the procedure for the calculation but not on the methodology of
the calculation. The advice does not differentiate between open-ended funds and closed-ended funds.

In order to perform as an external valuer, professional guarantees must be furnished, containing the evidence of the
external valuers’ qualification and capability to perform the valuation. In order to perform this function, the external valuer
has to provide sufficient personnel and technical resources, adequate procedures for a proper and independent
valuation as well as adequate knowledge and understanding to perform the valuation.

Delegation of AIFM
functions / conditions
(Art. 20)

The delegation (and sub-delegation) of tasks typically carried out by the AIFM is in particular subject to notification to competent authorities and to the following
conditions:

0}

(ii)

(iii)

(iv)

V)

the AIFM must be able to justify its entire delegation structure with objective reasons;

the delegate may not be conflicted and must dispose of sufficient resources to perform the respective tasks and the persons who effectively conduct the
business must be of sufficiently good repute and sufficiently experienced;

where the delegation concerns the portfolio management or the risk management, the mandate must be given only to undertakings which are authorised
or registered for the purpose of asset management and subject to supervision. Where this condition cannot be satisfied, delegation may only be given on
the condition of prior approval by the competent authorities of the home Member State of the AIFM,;

where the delegation concerns the portfolio management or the risk management and is given to a third-country undertaking, in addition to the requirements
in point (iii), co-operation between the competent authorities of the home Member State of the AIFM and the supervisory authority of the undertaking
shall be ensured,;

the AIFM must be able to demonstrate that the delegate is qualified and capable of undertaking the functions in question, that it was selected with all due care
and that the AIFM is in a position to monitor effectively at any time the delegated activity, to give at any time further instructions to the delegate and to withdraw
the delegation with immediate effect when this is in the interest of investors.

The AIFM shall review the services provided by each delegate on an ongoing basis.

Liability in case of delegation

In no case shall the AIFM's liability towards the AIF and its investors be affected by the fact that the AIFM has delegated functions to a third party, or by any further
sub-delegation, nor shall the AIFM delegate its functions to the extent that, in essence, it can no longer be considered to be the manager of the AIF and to the extent
that it becomes a letter-box entity.
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General principles
delegation (Box 64)

on

LEVEL Il ADVICE:

In line with the MIFID approach (Art. 14 MiFID Level 2) ESMA sets out general principles an AIFM should comply with
when delegating tasks to third parties according to Art. 20. Thereafter, where an AIFM delegates to third parties the task
of carrying out on its behalf one or more its functions, the AIFM should comply, in particular, with all of the following
conditions:

a)
b)

<)

d)

e)

f)

9)

h)

the delegation should not result in the delegation of senior management's responsibility;

the obligation of the AIFM towards the AIF and its investors under the Directive should not be altered due to the
delegation;

the conditions with which the AIFM must comply in order to be authorized in accordance with the Directive, and to
remain so, should not be undermined;

the AIFM should ensure that the delegate carries out the delegated functions effectively and in compliance with
applicable laws and regulatory requirements and must establish methods for reviewing the services provided by
each delegate on an ongoing basis. The AIFM should take appropriate action if it appears that the delegate may
not be carrying out the functions effectively or not in compliance with applicable laws and regulatory requirements;

the AIFM should retain the necessary expertise and resources to supervise the delegated tasks effectively and
manage the risks associated with the delegation. The AIFM should also ensure that the delegate properly
supervises the carrying out of the delegated functions, and adequately manages the risks associated with the
delegation;

the AIFM should ensure that continuity and quality of the delegated tasks are maintained also in case of a
termination of delegation by either transferring the delegated tasks to another third party or incorporating it into the
AIFM;

the respective rights and obligations of the AIFM and the delegate should be clearly allocated and set out in a
written agreement. In particular, the AIFM must contractually ensure its instruction and termination rights. The
agreement should make sure that sub-delegation could take place only with the AIFM's consent;

whenever the portfolio management is delegated , the delegation must be in accordance with the investment policy
of the AIF. The delegate should be instructed by the AIFM how to implement the investment policy and the AIFM
should monitor whether the delegate complies with it on an ongoing basis.

The AIFM should in particular take the necessary steps to ensure that the following conditions are satisfied:

a)

b)

the delegate must disclose to the AIFM any development that may have a material impact on its ability to carry out
the delegated functions effectively and in compliance with applicable laws and regulatory requirements;

the delegate must protect any confidential information relating to the AIFM the AIF affected by the delegation and
the investors of these AlF;

Seite 27 von 45




November 30, 2011

Directive 2011/61/EU on Alternative Investment Fund Managers

c) the delegate must establish, implement and maintain a contingency plan for disaster recovery and periodic testing
of backup facilities while taking into account the types of delegated functions

Objective reasons (Box 65) Art. 20(1)(a) states that the AIFM must be able to justify its entire delegation structure on objective reasons. In this
respect, ESMA states:

The AIFM must be able to justify its entire delegation structure with objective reasons; to comply with this the AIFM
should be able to demonstrate that the delegation is done for the purpose of a more efficient conduct of the AIFM's
management of the AlF.

Objective reasons for delegating tasks include but are not limited to:

e optimising of business functions and processes;

e costsaving;

e expertise of the delegate in administration / specific markets / investments;
e access of the delegate to global trading capabilities.

This advice is based on the UCITS approach (Art. 13 UCITS) according to which management companies may delegate
tasks "for the purpose of a more efficient conduct of the companies". ESMA considers the UCITS approach as a basis,
because many AIFM are already authorized as management companies and because a constant approach with the
UCITS Directive avoids the application of different delegation requirements for an AIFM when it on the one hand
manages UCITS, and AIF on the other hand. Examples of objective reasons for a more efficient conduct of the AIFM's
management of the AIF are cost saving, expertise of the delegate in administration or specific markets / investments or
access of the delegate to global trading capabilities.

Sufficient  resources and The AIFM has to evaluate if the delegate has sufficient resources to perform the delegated tasks and if the persons who
experience / sufficiently good effectively conduct the business of the delegate are sufficiently experienced and of sufficiently good repute. In
repute of the delegate performing the evaluation, the AIFM should consider at least the following factors:

(Box 66)

1. in determining whether the delegate has sufficient resources, whether it employs sufficient personnel with the skill,
knowledge and expertise necessary for the discharge of the tasks delegated to it and the appropriate organizational
structure for the delegated tasks..

2. in determining whether the persons who effectively conduct the business which the delegate will perform for the
AIFM have sufficient experience, whether they have appropriate theoretical knowledge and appropriate practical
experience in the relevant functions.
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3. in determining whether the persons who effectively conduct the business of the delegate are of sufficiently good
repute, whether they are any negative records relevant both for the assessment of a good repute and for the proper
performance of the delegated tasks. Such negative records include relevant criminal offences, judicial proceedings
or administrative sanctions.

Types of institutions (Box 67) ESMA states that the following types of institutions should be considered to be authorized or registered for asset
management and subject to supervision:

e management companies authorized under the UCITS Directive;
e investment firms authorized under the MiFID to perform portfolio management;

e credit institutions authorized under the Directive 2006/48/EC having the authorization to perform portfolio
management under MiFID; and

e externally-appointed AIFM authorized under the Directive.

Investment companies authorized under the UCITS Directive are not listed above, because they are not allowed to
engage in activities other than collective portfolio management (Art. 28 UCITS).

In case of a delegation of portfolio management or risk management conferred on third-country undertakings, a number
of conditions would have to be satisfied in order for such a delegation to take place, in particular the existence of a
written agreement between the competent authorities of the home Member State of the AIFM or ESMA and the
supervisory authorities of the undertaking to which delegation is conferred. The written agreement should cover such
areas as on-site inspections, exchange of information and the existence of sufficiently dissuasive enforcement actions
(for details see Box 68). ESMA no longer explicitly requires that the local criteria must be equivalent to those
established under EU legislation.

Preventions of an effective A delegation would prevent the effective supervision of the AIFM, or the AIFM from acting, or the AIFM from being
supervision (Box 69) managed, in the best interest of its investors in particular under the following circumstances:

1. A delegation would prevent the effective supervision of the AIFM where the AIFM does not take the necessary steps
to ensure that the following conditions are satisfied:

(a) the AIFM, its auditors and the relevant competent authorities must have access to data related to the delegated
functions, as well as to the business premises of the delegate; and the competent authorities must be able to
exercise those rights of access;

(b) the delegate must cooperate with the competent authorities of the AIFM in connection with the delegated functions;
(c) the AIFM makes available on request to the competent authority all information necessary to enable the authority to
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supervise the compliance of the performance on the delegated functions with the requirements of Art. 20.

2. A delegation would prevent the AIFM from acting, or the AIF from being managed, in the best interests of its
investors where the interests of the delegate may conflict with those of the AIFM or the investors of the AIF unless
the potential conflicts of interest are properly identified, managed and monitored.

Sub-delegations (Boxes 70- The conditions set out above should apply mutatis mutandis where the delegate sub-delegates any of its
71) functions to a sub-delegate. AIFM should demonstrate its consent to each sub-delegation in writing.

Delegation resulting in Criteria whether a delegation / sub-delegation would result in a material conflict of interest with the AIFM or the
material conflict (Box 72) investors of the AlF:

1. Where the AIFM and the sub-delegate are members of the same group or have any other contractual relationship, it
should be taken into account the extent to which the sub-delegate controls the AIFM or has the ability to influence
its actions;

2. Where the AIFM is aware that the sub-delegate and the investor of the relevant AlF are members of the same group
or have other contractual relationship, it should be considered the extent to which this investor controls the sub-
delegate or has the ability to influence its actions.

The portfolio or risk management tasks should be considered as functionally an hierarchical separated from other
potentially conflicting tasks where the following conditions are satisfied:

1. Those engaged in portfolio management tasks are not engaged in the performance of potentially conflicting tasks
such as controlling tasks;

2. Those engaged in risk management tasks are not engaged in the performance of potentially conflicting tasks such
as operating tasks;

3. Those engaged in risk management tasks are not supervised by those responsible for the performance of the
operating tasks;

4. The separation is ensured up to the governing body of the delegate / sub-delegate.

The functional and hierarchical separation of portfolio or risk management tasks from any other potentially conflicting
tasks within the delegate / sub-delegate should be calibrated to the nature, scale and complexity of the delegate / sub-
delegate's business and to the nature and range of activities undertaken in the course of that business, on the
understanding that the delegate/sub-delegate shall, in any prevent, put in place specific safeguards against conflicts of
interest allow for the independent performance of risk management activities..
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Potential conflicts (Box 72)

Criteria whether potential conflicts are properly identified, managed, monitored and disclosed to the investors of
the AIF are the following:

The delegate / sub-delegate should take all reasonable steps to identify, manage and monitor conflicts of interests that
may arise between the delegate / sub-delegate and the AIFM or the investors of the AIF. The delegate / sub-delegate
should disclose potential conflicts to the AIFM which should disclose them to the investors of the relevant AlF.

Letter-box entity (Box 74)

The AIFM would become a letter-box entity and could no longer be considered to be the manager of the AIF where:

1. the AIFM no longer retains the necessary expertise and resources to supervise the delegated tasks effectively and
manage the risks associated with the delegation; or

2. the AIFM no longer has the power to take decisions in key areas which fall under the responsibility of the senior
management or no longer has the power to perform senior management functions in particular in relation to
implementation of the general investment policy and investment strategies.

Depositary (Art. 21)

For each AIF it manages, the AIFM shall ensure that a single depositary is appointed in accordance with the provisions set forth below. The depositary shall generally
be a credit institution or an investment firm or similar institutions meeting certain requirements.

No model agreement (Box
75)

LEVEL Il ADVICE:

ESMA suggests not elaborating a model agreement due to the wide range of different AlIFs an AIFM may manage.
Instead, ESMA proposes certain requirements on the content of a written agreement evidencing the appointment of a
single depositary.

Special  depositaries  for
closed-ended funds making
illiquid investments and/or
acquiring controlling stakes
(i.e. private equity and real
estate funds)

Member States may allow that for closed ended AIF (no redemption rights exercisable during the period of five years from the date of the initial investments) which, in
accordance with their core investment policy, generally do not invest in assets that must be held in custody (i.e. financial instruments) or generally invest in issuers or
non-listed companies in order to acquire control over such companies, the depositary may be an entity which carries out depositary functions as part of its
professional or business activities in respect of which such entity is subject to mandatory professional registration recognized by law or to legal or
regulatory provisions or rules of professional conduct and which can furnish sufficient financial and professional guarantees to be able to effectively
perform the relevant depositary functions and meet the commitments inherent to those functions. This is means according to the recitals that a notary, a lawyer or
a registrar may assume the depositary functions.
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Location of depositary

Third Country Rules (Box 76)

The depositary shall be located in the home Member State of the EU AIF and for non-EU AIF in the third country where the AIF is established, or in the home
Member State of the AIFM managing the AlF, or, as the case may be, in the Member State of reference of the AIFM managing the AIF.

The appointment of a depositary established in a third country shall at all times be subject to equivalent regulations and certain cooperation and exchange of
information arrangements with the competent authorities of the depositary.

LEVEL Il ADVICE:

The depositary established in a third country should be subject to regulation of a public nature and to prudential
supervision performed by an independent competent authority. ESMA suggests criteria for assessing the effective
prudential regulation and supervision applicable to a depository established in a third country. In particular, ESMAs
advice covers such elements as the capital requirements that should be in place, the rules on operating conditions and
the existence of sufficiently dissuasive enforcement actions in case of braches .

Functions of depositary

The depositary must ensure:

(i) monitoring of cash flows;

(i) safe-keeping of financial instruments;

(iii) in case the assets are not financial instruments: verification of ownership (based on documents provided by AIF/AIFM and external evidence, where available);
(iv) that sale, issue, cancellation of fund shares, units etc. are in accordance with applicable law and fund rules;

(v) that the value of the shares or units of the AIF is calculated in accordance with the applicable national law and the AIF rules.

The depositary may not delegate to third parties any of its functions, other than the custodian functions relating to financial instruments and even in that case only
upon meeting certain requirements.

LEVEL Il ADVICE:

Cash monitoring (Boxes 77-
78)

1. Cash monitoring

It is ESMA’s understanding that the depositary should have a clear overview of all inflows and outflows in all instances.
Therefore, the AIFM should ensure that the depositary is, upon commencement of its duties and on an ongoing basis,
provided with general information relating to its cash accounts:
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(i)

(ii)

(i)

upon the appointment of all existing cash accounts opened in the name of the AlIF, or in the name of the AIFM
acting on behalf of the AlF;

at the opening of any new cash account by the AlF or the AIFM acting on behalf of the AlF;

of cash accounts opened at a third party entity directly from those third parties.

ESMA proposes that the depositary’s obligations would consist in verifying that there are procedures in place to
appropriately monitor the AlF’s cash flow and that they are effectively implemented and periodically reviewed.

Safekeeping (Boxes 79-81)

a)

Safekeeping

Requirements applicable to safekeeping duties

ESMA defines certain safekeeping obligations with respect to financial instruments which can be held in custody.
Additionally, ESMA defines certain obligations with respect to other assets which cannot be held in custody:

(i) The depositary should ensure it has timely access to all relevant information it needs to perform its ownership
verification and record keeping duties, including from third parties (e.g. prime brokers);

(i) The depositary should ensure that it possesses sufficient and reliable information for it to be satisfied of the
ownership right of the AIF or of the AIFM acting on behalf of the AIF;

(iii) The depositary should maintain a record of those assets for which it is satisfied the AIF or the AIFM acting on
behalf of the AIF holds the ownership of those assets registering, on behalf of the AlF, assets in its name or in
the name of its delegate, or ensuring it is able to provide at any time a comprehensive and up to date inventory
of the AIF’'s assets, including their respective notional amounts. In this context, ESMA advices that the
depositary shall (i) ensure there are procedures in place so that assets so registered cannot be assigned,
transferred, exchanged or delivered without the depositary or its delegate having been informed of such
transactions, or have access to documentary evidence of each transaction and positions from the relevant third
party on a timely basis;

(iv) The depositary should set up and implement an escalation process for situations where an anomaly is detected
(e.g. to notify the AIFM and if the situation cannot be clarified / corrected, alert the competent authority);
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Financial instruments which
can be held in custody
(Box 79)

Other assets

b)

<)

(v) The depositary’s safe-keeping obligations set out above shall apply on a look-through basis to underlying
assets held by financial and/or legal structures controlled directly or indirectly by the AIF or the AIFM on behalf
of the AIF .

Definition of financial instruments which can be held in custody

ESMA suggests defining financial instruments which can be held in custody when all three of the criteria below will
be met:

1. they are transferable securities, money market instrument or units of collective investment undertakings;
2. they have not been provided as collateral;
3. they are registered or held in an account directly or indirectly in the name of the depositary.

Financial instruments that are directly registered with the issuer itself or its agent (e.g. a registrar or a transfer
agent) in the name of the AIF should not be held in custody unless they can be physically delivered to the
depositary or the instrument is registered or held in an account directly or indirectly in the name of the depositary.
This definition raises questions as registered shares cannot be physically delivered.

Definition of “other assets”

In accordance with the above definition of financial instruments, “other assets” pursuant to Art. 21(8)(b) would
include but not be limited to:

(i) physical assets that do not qualify as financial instruments or cannot be physically delivered to the depositary;

(i) all financial contracts (e.g. derivatives other than those embedded in transferable securities for the purposes of
Article 21(8)(a).);

(iii) all financial instruments, including units and shares of collective investment schemes, issued in a nominative
form or registered directly with the issuer or through a registrar acting on behalf of the issuer, in the name of the
AIF, provided that they cannot be physically delivered to the depositary or they are not registered or held in an
account directly or indirectly in the name of the depository;

(iv) cash deposits;
(v) investments in privately-held companies and interests in partnerships.
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Oversight functions of the
depositary (Boxes 83-88)

a)

b)

d)

Oversight functions

General requirements

Upon its appointment the depositary should be required to make an assessment of the most significant risk to be
controlled for the specific AIF taking into account various factors. On that basis, the depositary is expected to
perform ex post controls and verifications of processes and procedures that are under the responsibility of the
AIFM, the AIF or an appointed third party.

Oversight duties related to subscriptions / redemptions

The Depositary should review the consistency between the number of units or shares issued and the subscription
proceeds received. Therefore the depository should be required to ensure reconciliation is conducted between the
subscription/redemption orders and the subscription/redemption proceeds. Such reconciliations procedure should
be verified by the depositary on a regular basis.

Oversight duties related to the valuation of shares or units of the AIF

The AIFM is fully responsible for the valuation process. However, the depositary is expected to ensure that
appropriate procedures are in place to perform the NAV calculation and that they are effectively implemented.

Oversight duties related to the carrying out of the AIFM’s instructions

The depositary should be required to set up and implement the following:

(i) appropriate procedures to verify the compliance of the AIF/AIFM with applicable law and regulation as well as
with the AIF’s rules and instruments of incorporation, in particular the depositary should monitor compliance of
the AIF with investment restrictions and leverage limits defined in the AlF’s offering documents

(ii) an escalation procedure where the AIF has breached one of the limits or restrictions referred to the
aforementioned.

ESMA proposes that the depositary would be expected to adopt an ex-post approach. However, the provisions laid
out in the proposed advice do not prevent the depositary from adopting an ex-ante approach where it deems
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Ex-post control (in principle)

e)

f)

appropriate and in agreement with the AIFM (see Note V.111.1.1. 56).
Oversight duties related to the timely settlement of the transactions

ESMA clarifies what “usual time limits” means outside the scope of transactions executed on a regulated market:
the usual time limit should be assessed with regard to the conditions attached to the transactions (OTC derivate
contracts, investment in real estate asserts or in privately held companies). This duty seems to apply also to
Private Equity funds.

Oversight duties related to the AlF’s income distribution
The depositary should be required the following:

e ensure the net income calculation, once declared by the AIFM, is applied in accordance with the AIF rules,
instruments of incorporation and applicable national law;

e ensure appropriate measures are taken where the AlF’s auditors have expressed reserves on the annual
financial statements; and

e check the completeness and accuracy of dividend payments, once declared by the AIFM, and where relevant of
the carried interest.

ESMA considers that the depositary’s duties mentioned above are only triggered once a decision has been
made by the AIFM to distribute.

ESMA no longer imposes any ex-ante control with respect to cash monitoring, but it aims to have a strong
requirement on the AIFM to ensure the depositary has access to all information related to each cash account. In
the Final Report ESMA recommends that the depositary must ensure that there are procedures in place to
appropriately monitor and review periodically the AlF’s cash flow. However, ESMA clarifies that the depository is
not prevented from adopting an ex-ante control where it deems appropriate and in agreement with the AIFM.

Due diligence duties with
respect to delegation (Box
89)

Due diligence duties with respect to delegation

Pursuant to Art. 21(11), the depositary may delegate its safekeeping function to a third party subject to exercising
the selection and the appointment of such third party with due skill, care and diligence. The depositary should
monitor compliance with the prohibitions in Art. 21(4).
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Segregation with respect to
delegation (Box 90)

5. Segregation

When delegating safekeeping functions to a third party, the depositary has to verify that the third party has put in
place segregation arrangements.

Liability of the depositary

The depositary shall be liable to the AlF, or, as the case may be, to the investors of the AlF, for the loss by the depositary, or as the case may be, a third party to
whom the custody has been delegated, of financial instruments held in custody. The depositary shall not be liable if it can prove that the loss has arisen as a result of
an external event beyond its reasonable control, the consequences of which would have been unavoidable despite all reasonable efforts to the contrary.

The depositary shall also be liable to the AlF, or, as the case may be, to the investors of the AIF, for all other losses suffered by them as a result of the depositary's
negligent or intentional failure to properly perform its obligations.

Depositary’s liability regime
(Boxes 91-93)

LEVEL [l ADVICE:

ESMA makes proposals for the definition of “loss of financial instruments” (which can be held in custody) and “external
events beyond reasonable control" and "objective reason of discharge".

Transparency
requirements

seq.)

(Art. 22 et

Annual reports

An AIFM shall for each of the EU AIF it manages and for each of the AIF it markets into the EU make available an annual report for each financial year no later than
six months following the end of the financial year. The annual report shall among others contain the following information:

(i) Any changes in the information previously disclosed to investors in accordance with the Directive during the financial year (e.g. a description of the investment
strategy and objectives of the AlF, the types of assets which the AIF may invest in, of the techniques it may employ and of all associated risks, any applicable
investment restrictions, the main legal implications of the contractual relationship, the identity of the AIFM, the depositary, auditor and any other service
providers, a description of any delegated management function and of any safekeeping function delegated by the depositary).

(i) The total amount of remuneration for the financial year split into fixed and variable remunerations paid by the AIFM to its staff members and the number of
beneficiaries and, where relevant, carried interest paid by the AIF, the amount of remuneration broken down by senior management and members of staff of the
AIFM whose actions have a material impact on the risk profile of the AlF.

Material Change (Box 102)

LEVEL Il ADVICE:

For the purpose of Art. 22(2)(d) and with reference to Art. 23, ESMA provides a definition for "material change". In
accordance with the advice, this term means "changes in information if there is a substantial likelihood that a reasonable
investor, becoming aware of such information, would reconsider its investment in the AlF, including for reasons that such
information could impact an investors ability to exercise its rights in relation to its investment, or otherwise prejudice the
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interests of one or more investors in the AIF".

General principles for the
annual report (Box 103)

ESMA states that all information provided in the annual report shall be presented in a manner that provides materially
relevant, reliable, comparable and clear information. The annual report shall contain the information investors may need
in relation to particular AIF structures.

Reporting material changes
for the annual report
(Box 104)

For the purposes of complying with Art. 22(2)(d) AIFM shall assess changes in the information listed in Art. 23 of the
Directive. Where applicable, such information shall be disclosed in line with the requirements of the accounting
standards and accounting rules adopted by the AIF together with a description of any potential or anticipated impact on
the AIF and/or investors of the AIF. Additional disclosures shall be made when compliance with the specific
requirements of the accounting standards and accounting rules may be insufficient to enable investors to understand the
impact of the changes.

Content (Boxes 105-106)

ESMA provides detailed advice relating to the content and format of the balance sheet (or statement of assets
and liabilities) and the content and format of the income and expenditure account.

It also proposed advice on content and format of the report on activities for the financial year pursuant to which
the annual report shall contain at least the following elements, Art. 22(2)(c):

. an overview of investment activities during the year or period, and an overview of the AlF’s portfolio at year-end
or period end;
an overview of AIF performance over the year or period; and

° material changes in the information listed in Art. 23 not already presented in the financial statements.

The report shall include a fair and balanced review of the activities and performance of the AIF, containing also a
description of the principal risks and investment or economic uncertainties that the AIF may face.

To the extent necessary for an understanding of the AlIF’s investment activities or its performance, the analysis shall
include both financial and, where applicable according to the AlF type, non-financial key performance indicators relevant
to that AIF.

The information provided in the report should be consistent with national rules where the AlF is established.

Content and format of
remuneration disclosure (Box
107)

Art. 22(2)(e) states: Disclosure within the annual report of the AIF concerned the total amount of remuneration for the
financial year, split into fixed and variable components.

AIFM shall specify whether the total remuneration disclosed in the AlF’s Annual Report relates
to :

° the total remuneration of the entire staff of the AIFM and indicate the number of beneficiaries; or
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° the total remuneration of those staff of the AIFM who in part or in full are involved in the activities of the AIF
and indicate the number of beneficiaries; or
° the proportion of the total remuneration of the staff of the AIFM attributable to the AIF and indicate the number

of beneficiaries.

Where this information is disclosed at the level of the AIFM, an allocation or breakdown should be provided in
relation to each AlF, insofar as this information exists or is readily available. As part of this disclosure, the AIFM should
include a description of how the allocation or breakdown has been provided.

The total remuneration for the financial year should also mentioned the carried interest paid by the AlF.

In relation to the requirements of Art. 22(2)(f) aggregated amounts broken down by senior management and
those members of staff whose professional activities have a material impact on the risk profile of the AIF shall
be disclosed unless any such disclosure would breach the requirements of Directive 95/46/EC or other
applicable legislation.

Disclosure to investors An AIFM shall for each of the EU AIF it manages and for each of the AIF it markets in the EU make available to investors the following information before they
invest in the AIF as well as any changes thereof, including, but not limited to, a description of:

(i) investment strategy and objectives of the AlF, the types of assets which the AIF may invest in, techniques it may employ and associated risks, any investment
restrictions, types and sources of leverage permitted and associated risks, the maximum level of leverage which the AIFM may employ on behalf of the AlF;

(ii) any delegated management functions;

(iii) any conflicts of interest;

(iv) the AIF’s valuation procedure and pricing methodology, all fees, charges and expenses and the maximum amounts thereof which are directly and indirectly
borne by the investors and

(v) any preferential treatment.

LEVEL Il ADVICE:

Disclosures to investors Investors should have access to a minimum level of information disclosed by AIFM's for each AIF marketed within the
Union or a member state only. The disclosure obligations on AIFMs apply to investors prior to any investment in the
AIF(s) concerned and on an ongoing basis.

Regular disclosure (Box 109) Whenever material changes (see above) occur in relation to the elements to be disclosed to investors a disclosure
requirement shall be triggered for the AIFM concerned. Such disclosure shall be provided in a clear and timely manner
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and should contain the following information, as appropriate to the type of AlF:

° the original and revised maximum leverage level;

° the nature of the rights granted for the re-use of collateral;

° the nature of guarantees granted;

° details of changes in any service providers disclosed;

° the new methodology employed for the calculation of the exposure of the AIF according to the Advanced

Method when it impacts the level of the maximum leverage used by the AIF.

The total amount of leverage employed by an AIFM, on behalf of an AIF, in accordance with the methods of calculation
of leverage set out in paragraph 1, shall be disclosed as part of an AIF’s periodic reporting to investors as required under
the AIF rules or instruments of incorporation, prospectus and offering documents and shall, at a minimum, be disclosed
in the AlF’s annual report.

Periodic disclosure (Box 108)

Periodic disclosure proposed relates among others to the percentage of assets subject to special arrangements (side
pockets etc.), risk profile of the AlIF and main features of risk management systems employed by the AIFM.

With respect to risk profiles disclosure ESMA proposes:

AIFM shall disclose the current risk profile of each AIF as part of their obligations relating to periodic disclosure to
investors as required by the AIF rules or instruments of incorporation, prospectus and offering documents and, at a
minimum, in the annual report of the AlF.

AIFM shall further ensure that periodic disclosures shall contain measures to assess any sensitivity in the AlF portfolio to
the most relevant risks to which the AlF is, or could be, exposed, including where risk limits set by the AIFM
have been, or are likely to be, exceeded. Where these risk limits have been exceeded the disclosure should
additionally include a description of the circumstances.

Reporting  obligations  to
competent authorities

The AIFM shall for each of the AIF it manages and markets in the EU provide the same information as disclosed to investors to the competent authorities of its home
Member State. It shall make available information about the overall level of leverage employed by each AIF it manages. That information shall also include the
identity of the five largest sources of borrowed cash or securities for each of the AIF managed by the AIFM and the amounts of leverage received from each of those
entities for each of the AIF managed by the AIFM.

Reporting to  competent
authorities (Box 110-111)

LEVEL Il ADVICE:

The AIFM Directive requires AIFM of all types to provide certain information on a regular basis to the competent
authority of the home Member State for each EU AIFM they manage and for each of the AIF they market in the Union. In
this context, ESMA provides for rules concerning the format and content of reporting to competent authorities.

In order to comply with the requirements in Art. 24(4) an AIFM employing leverage shall make an assessment for each
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EU AIF it manages and for each of the AIF it markets in the Union as to whether leverage is being employed on a
substantial basis in accordance with the methods of calculation of exposure of AIF (see page 43).

The assessment of whether leverage is employed on a substantial basis shall have regard to the following non
exhaustive considerations:

(&) the type of AIF under management including its nature, scale and complexity;
(b) the investment strategy of the AIFM in relation to the AIF concerned,;
(c) the market conditions in which the AIF and the AIFM operate;

(d) whether the exposures of an AIF arising through the use of leverage by an AIFM could constitute an important
source of market risk, liquidity risk or counterparty risk to a credit institution or other systematically relevant
institution;

(e) whether the techniques employed by the AIFM through use of leverage could contribute to the aggravation or
downward spiral in the prices of financial instruments or other assets in a manner which threatens the viability of
these prices; and

(f) whether the degree of leverage employed by an AIF could contribute to the build up of systemic risk in the financial
system or risk of disorderly markets

The AIFM shall monitor, on an ongoing basis, their use of leverage and, where there is a material change shall carry out
a new assessment.

Special disclosure
obligations for AIFM
managing leveraged AlFs

(Art. 25 et seq.)

The AIFM must demonstrate to the competent authority that the leverage limits for each AIF it manages are reasonable and that it complies at all times with the
leverage limits set by it. Competent authorities shall assess the risks that the use of leverage by AIFM with respect to specific AlFs could entail and when it is
deemed necessary in order to ensure the stability and integrity of the financial system, the competent authorities shall impose limits to the level of leverage that an
AIFM may employ or other restrictions on the management of the AIFM with respect to the AIF under its management. Similarly, the new European authorities ESMA
or ESRB may, based on the information received by the competent (national) authorities, determine that the leverage employed by an AIFM or by a group of AIFM
poses substantial risk and may issue advice to competent authorities specifying the remedial measures to be taken (including limits to the level of leverage).

Leverage

Methods for calculating the
leverage of an AIF (Box 94)

LEVEL [l ADVICE:

Art. 4(1)(v) of the AIFMD defines leverage as “ any method by which the AIFM increases the exposure of an AlF it
manages whether through borrowing of cash or securities, or leverage embedded in derivative positions or buy any other
means”. Regarding the calculation of the exposure ESMA clarifies that no one single method can be applied to the wide
range of AIF that are within the scope of the Directive. Therefore, ESMA has set out two mandatory methods of
calculation the AIF’s exposure: The Gross Method on the one hand and the Commitment Method on the other hand,
which considers netting and hedging relationship. An additional method (Advanced Method) may be used by an AIFM
which is required to notify the competent authorities of its home Member State pursuant to Art. 25(3).
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No leverage if no exposure at
AlF level (in principle)

Bridge borrowing permitted,
no leverage

It is irritating that ESMA states that for those AlFs whose core investment policy is to acquire control of non-listed
companies or issuers, AIFM should not include in the calculation of exposure any leverage that exists at the level of
those non-listed companies and issuers. This raises the question whether in case of an investment in minority
stakes in portfolio companies any borrowings at the level of the portfolio company need to be included.

It is helpful that ESMA makes clear that borrowing arrangements entered into by the AIF are excluded if these
are temporarily in nature and relate to and are fully covered by capital commitments from investors. This would,
however, not include revolving credit facilities.

ESMA proposes that when calculating exposure, it shall be “looked through” corporate structures [only] to the
extent that those structures have recourse to the AlF via cross-collateralization or guarantees. It seems therefore
that when the AIF itself does not provide guarantees or collateral for any borrowing at the holding vehicle level, such
financing would rightly not be considered.

Methods of increasing the
exposure of an AIF (Box 98)

When calculating exposure, ESMA proposes that AIFMs should take into account certain non-exhaustive methods (e.qg.
cash borrows, swaps, futures, repurchase agreements etc.).

Limits to leverage or other
restrictions on the
management of AIF (Box
101)

ESMA proposes to define certain circumstances and criteria when the competent authority should undertake an
assessment to impose limits on the level of leverage that AIFM are entitled to employ in order to ensure the stability and
integrity of the financial system.

Special obligations for
AIFM managing AlFs which
acquire major holdings or
control of non-listed
companies and issuers
(private equity) (Art. 26 et

seq.)

The Directive provides for a set of rules establishing certain disclosure obligations for AIFM managing AIF which acquire major holding or control of non-listed
companies and issuers (private equity funds).
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Scope of the specific “private
equity” disclosure
requirements

Special disclosure requirements shall apply to (i) AIFM managing one or more AlIF which either individually or jointly, acquire major holding or control of a portfolio
company and to (ii) AIFM cooperating with one or more other AIFM on the basis of an agreement pursuant to which the AIF managed by these AIFM jointly, acquire
major holding control of a portfolio company.

For the purpose of this section, “control” shall mean with respect to non-listed companies more than 50% of the voting rights of the company. When calculating the
percentage of voting rights held by the relevant AIF, not only the voting rights held directly by the relevant AIF shall be taken into account, but also the voting rights of
(i) any undertaking controlled by the AIF and (ii) those of any natural or legal person acting in its own name but on behalf of the AIF or of any undertaking controlled
by the AIF.

The special disclosure (and asset stripping) requirements shall not apply where the non-listed companies concerned are small and medium enterprises within the
meaning of Art. 2(1) of the annex of Commission Recommendation 2003/361/EC concerning the definition of micro, small and medium sized enterprises (“SME”) or
real estate special purpose vehicles. SME are enterprises which employ fewer than 250 persons and which have an annual turnover not exceeding EUR 50 million,
and/or an annual balance sheet total not exceeding EUR 43 million.

The special disclosure requirements are subject to the restrictions of the protection of confidential information (Art. 6 of Directive 2002/14/EC).

Notification upon exceeding
certain thresholds

When an AlIF acquires, disposes or holds shares of a non-listed company, the AIFM managing this AIF must notify the competent authorities of its home Member
State of the proportion of voting rights of the non-listed company held by the AIF any time when that proportion reaches, exceeds or falls below the thresholds of
10%, 20%, 30%, 50% and 75%.

The notifications shall be made as soon as possible, but not later than ten working days upon the event of exceeding an participation threshold or acquisition of
control over a non-listed company.

Disclosure of control (Art. 28)

When an AlF, individually or jointly, acquires control over a non-listed company (or an issue as described above), the AIFM managing such AIF shall notify:
(i) the non-listed company,

(ii) the shareholders of which the identities and addresses are available to the AIFM or can be made available by the non-listed company or through a register to
which the AIFM has or can get access, and

(iii) the competent authorities of the home Member State of the AIFM.
And such notification must contain additional information such as:
(i) the resulting situation in terms of voting rights;

(i) the conditions under which control has been reached (e.g. including information about the identity of the different shareholders involved);
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(iii) the date on which control was reached;

(iv) the identity of the AIFM which either individually or in agreement with other AIFM manage(s) the AIF that has/have reached control;
(v) the policy for preventing and managing conflicts of interests (in particular between the AIFM, the AIF and the company) and

(vi) the policy for external and internal communication relating to the company in particular as regards employees.

In its notification to the company, the AIFM shall request the board of directors of the company to inform the representatives of employees or, where there are no
such representatives, the employees themselves, without undue delay of the information referred to above. The AIFM shall use its best efforts to ensure that the
board of directors informs the employees in accordance with what is set forth above

When an AIF acquires, individually or jointly, control of a non-listed company, the AIFM managing such AlF shall ensure that the AlIF, or the AIFM acting on behalf of
the AIF, makes available its intentions with regard to the future business of the non-listed company and the likely repercussions on employment, including any
material change in the conditions of employment, to (i) the non-listed company, and (ii) the shareholders of the non-listed company of which the identities and
addresses are available to the AIFM or can be made available.

When an AIF reaches a position to exercise control of a non-listed company, the AIFM shall further provide the competent authorities of its home Member State and
the investors of the AIF with information on the financing of the acquisition.

Annual reporting of AIF
exercising control of non-
listed companies (Art. 29)

When an AlF acquires, individually or jointly, control of a non-listed company, the AIFM managing such AIF shall

(i) either request and use its best efforts to make sure that the annual report of the non-listed company is drawn up in accordance with the Directive and made
available by the board of the company to all representatives of employees or, where there are no such representatives, to the employees themselves within the
period such annual report has to be drawn up in accordance with the national applicable law; or

(ii) for each such AIF include in the annual report of the AIF the information relating to the relevant non-listed company referred to in Art. 29(2).
Such additional information to be included in the annual report of the company, or, as the case may be, the AIF includes:

(i) afair review of the development of the company's business representing the situation at the end of the period covered by the annual report;
(i) an indication of:

e any important events that have occurred since the end of the financial year;
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e the company's likely future development;

e the information concerning acquisitions of own shares prescribed by Art. 22(2) of Directive 77/91/EEC.

Asset stripping (Art. 30)

When an AIF, individually or jointly, acquires control of a non-listed company, the AIFM managing such AIF is before the end of the period expiring 24 months
following the acquisition of control of the company by the AIF not allowed to facilitate, support, instruct or, if applicable, to vote on behalf of the AIF at the
governing bodies of the company in favour of any distribution, capital reduction, share redemption and/or acquisition of own shares by the company as described
below and in any event use its best efforts to prevent distributions, capital reductions, share redemptions and/or the acquisition of own shares.

The above mentioned obligations of the AIFM shall relate to the following:

(i) any distribution to shareholders made when on the closing date of the last financial year the net assets as set out in the company’s annual accounts are, or
following such a distribution would become, lower than the amount of the subscribed capital plus those reserves which may be not distributed under the law or
the statutes;

(i) any distribution to shareholders the amount of which would exceed the amount of the profits at the end of the last financial year plus any profits brought forward
and sums drawn from reserves available for this purpose, less any losses brought forward and sums placed to reserve in accordance with the law or the
statutes;

(iii) to the extent that acquisitions of own shares are permitted, the acquisitions by the company, including shares previously acquired by the company and held by it,
and shares acquired by a person acting in his own name but on the company’s behalf, that would have the effect of reducing the net assets below the amount
mentioned in subparagraph (i).

The expression “distribution” shall include in particular the payment of dividends and of interest relating to shares.

The provisions on capital reductions do not apply on a reduction in the subscribed capital whose purpose it is to offset losses incurred or to include sums of money in
a non-distributable reserve provided that, following this operation, the amount of such reserve is not more than 10% of the reduced subscribed capital.

The restriction in subparagraph (iii) shall be subject to the exceptions and conditions laid down in Art. 20(1)(b) to (h) of the Second Company Law Directive
77/91/EEC. Under these provisions certain transactions that would otherwise constitute an acquisition of own shares are not treated as such (e.g. shares acquired as
a result of a universal transfer of assets, fully paid-up shares acquired free of charge or shares acquired from a shareholder in the event of failure to pay them up).
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