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Germany

Eva Nase and Georg Greitemann
P+P Pollath + Partners

Sources of corporate governance rules and practices

1 Primary sources of law, regulation and practice

What are the primary sources of law, regulation and practice
relating to corporate governance? Is it mandatory for listed
companies to comply with listing rules or do they apply on a
‘comply or explain’ basis?

The primary sources for capital companies in Germany (GmbH, AG,
KGaA, SE) are the German Limited Liability Companies Act (GmbHG),
the German Stock Corporation Act (AktG), the European and German
acts on European stock corporations (Societas Europaea, SE), the
German Commercial Code (HGB), the Reorganisation of Companies
Act (UmwG), the Takeover Act (WpUG), the Securities Trade Act
(WpHG), the applicable listing rules and the German Corporate
Governance Code (DCGK), which differentiates between recommen-
dations, which must either be complied with or deviations from which
must be explained (comply or explain), and proposals, from which
deviations are allowed without disclosure.

2 Responsible entities

What are the primary government agencies or other entities
responsible for making such rules and enforcing them? Are
there any well-known shareholder groups or proxy advisory
firms whose views are often considered?

The primary government agencies are the federal parliament and, to a
growing extent, the EU legislators. The German Corporate Governance
Code and its annual amendments are prepared and issued by the
Government Commission for the German Corporate Governance
Code. The listing rules are usually set by the stock exchanges or other
listing entities.

The rights and equitable treatment of shareholders

3 Shareholder powers

What powers do shareholders have to appoint or remove
directors or require the board to pursue a particular course of
action? What shareholder vote is required to elect or remove
directors?

The two most popular legal company forms are the stock corporation
(AG) and the company with limited liability (GmbH).

The members of the supervisory board (non-executive directors)
are elected by the shareholders (general meeting). The members of the
management board (executive directors) are elected by the supervi-
sory board and not by the shareholders. This basic structure cannot be
altered. Unless the articles of association provide otherwise, members
of the supervisory board are elected by the simple majority of votes
and can be removed with a 75 per cent majority of the votes. Unless the
AG has entered into a control agreement with its parent company, the
supervisory board and the management board act independently and
cannot be required by the shareholders to pursue a particular course
of action.

Unless the articles stipulate otherwise, the GmbH only has man-
aging directors and no supervisory board. The managing directors are

www.gettingthedealthrough.com

appointed and removed by the shareholders (shareholders’ meeting)
with a simple majority. The shareholders’ meeting can require the
managing directors to pursue a particular course of action.

The legal forms of a European stock corporation (SE) and a part-
nership limited by shares (KGaA) are, to a great extent, comparable to a
German stock corporation (AG).

4 Shareholder decisions

What decisions must be reserved to the shareholders?
What matters are required to be subject to a non-binding
shareholder vote?

The following selected decisions are reserved by law for the sharehold-

ers of a stock corporation (AG):

- election and removal of the supervisory board members;
appointment of the auditor;

-+ appropriation of profits;
formal approval of action for members of both the management
board and supervisory board; and

- fundamental decisions, in particular amendments to the articles
of association, liquidation of the corporation, merger, demerger,
change of legal form, sale of substantially all of the corporation’s
assets, and conclusion of corporate agreements (control agree-
ments, profit and loss pooling agreements).

The following decisions are reserved by law for the shareholders of a
company with limited liability (GmbH):
election and removal of the managing directors and conclusion of
their service agreements;
approval of the annual accounts;
appointment of the auditor;
- appropriation of profits;
formal approval of action for managing directors;
fundamental decisions, in particular amendments to the articles
of association, liquidation of the corporation, merger, demerger,
change of legal form, sale of substantially all of the corporation’s
assets, and conclusion of corporate agreements (control agree-
ments, profit and loss pooling agreements); and
instructions to the managing directors.

Matters that are subject to a non-binding shareholder vote are rather
uncommon in German law.

5 Disproportionate voting rights

To what extent are disproportionate voting rights or limits on
the exercise of voting rights allowed?

In a stock corporation (AG), one share cannot carry more than one vote
per share (in case of shares without nominal value) or one vote per euro
of nominal value (in case of shares with a nominal value). The articles
of association of a non-listed AG can provide for limits on the exercise
of voting rights.

In a company with limited liability (GmbH), disproportionate vot-
ing rights or limits on the exercise of voting rights are allowed.
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6 Shareholders’ meetings and voting

Are there any special requirements for shareholders to
participate in general meetings of shareholders or to vote?
Can shareholders act by written consent without a meeting?
Are virtual meetings of shareholders permitted?

In a stock corporation (AG), a European stock corporation (SE) and a
partnership limited by shares (KGaA), shareholders cannot act by way
of written consent without a meeting. Semi-virtual meetings of share-
holders are permitted. The articles of association can provide for the
requirement to register within a time frame of at least six days prior
to the general meeting. In case of listed companies, such registration
must be made by way of a specific depositary statement referring to the
shareholding on the 21st day prior to the general meeting.

In a company with limited liability (GmbH), shareholders can
act by way of written consent without a meeting. Virtual meetings of
shareholders are permitted.

7 Shareholders and the board

Are shareholders able to require meetings of shareholders to
be convened, resolutions and director nominations to be put
to a shareholder vote against the wishes of the board, or the
board to circulate statements by dissident shareholders?

In a stock corporation (AG), a European stock corporation (SE) and a

partnershlp limited by shares (KGaA):
shareholders holding at least § per cent of the registered share capi-
tal can require meetings of shareholders to be convened; and
shareholders holding at least 5 per cent of the registered share
capital or shares with a nominal amount of at least €500,000 can
require resolutions to be put to a shareholder vote against the wishes
of the supervisory board or management board, if such request is
received by the company 24 days prior to the general meeting and,
in case of a listed company, 30 days prior to the meeting.

Shareholders’ requests to add to the meeting agenda must be pub-
lished, potentially together with a statement from the management
and supervisory board.

Counterproposals made by shareholders to the resolution propos-
als made by the management and supervisory board must be submit-
ted to the shareholders, also potentially together with a statement of
the management and supervisory board. In the case of listed compa-
nies, counterproposals and the company’s statements thereto must be
published on the company website.

In a company with limited liability (GmbH), shareholders holding
at least 10 per cent of the registered share capital can require meetings
of shareholders to be convened or require resolutions to be put to a
shareholder vote against the wishes of the managing directors.

8 Controlling shareholders’ duties

Do controlling shareholders owe duties to the company or

to non-controlling shareholders? If so, can an enforcement
action be brought against controlling shareholders for breach
of these duties?

All shareholders have a fiduciary duty towards the company and
towards the other shareholders. The fiduciary duty of controlling
shareholders is more intense than the fiduciary duty of non-controlling
shareholders. In a stock corporation (AG) with a controlling share-
holder, the controlling shareholder and its boards are subject to cer-
tain additional statutory duties. Enforcement actions can be brought
against controlling shareholders and, under certain circumstances,
their representatives for breach of these duties.

9 Shareholder responsibility

Can shareholders ever be held responsible for the acts or
omissions of the company?

Based on corporate law, shareholders can be held responsible for the
acts or omissions of the company only under exceptional circum-
stances. This may happen where the company acts through its share-
holders. For example, if the company with limited liability (GmbH)
has no managing directors, the shareholders are obliged to file for
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insolvency if the company is insolvent. Failure to do so will result in
liability of the shareholder.

There are certain other areas of the law, which provide for respon-
sibility of shareholders for acts or omissions of the company, including
without limitation antitrust law, data protection law and criminal law.

Corporate control

10 Anti-takeover devices

Are anti-takeover devices permitted?

In public takeover bids, the management board is allowed to take pre-
bid and certain post-bid defensive measures in accordance with the
Takeover Act.

Pre-bid defences

The target’s shareholders’ meeting can authorise the management
board to take action to prevent the success of any takeover bid, subject
to approval of a defensive action (if and when taken) by the supervisory
board. This authorisation is valid for 18 months and requires a quali-
fied majority (75 per cent of the share capital represented at the general
meeting). Furthermore, the shareholders’ meeting can decide on capi-
tal measures or it can authorise the management board to acquire the
company’s own shares or to issue convertible bonds.

Post-bid defences

After the takeover announcement, the management board must
refrain from any frustrating action. However, the management board
can seek alternative bids (white knight defence) or take actions, which
a prudent and conscientious director of a company not subject to a
public takeover bid would have taken. Moreover, it can take defen-
sive actions approved by the target’s supervisory board, respectively
approved by the shareholders’ meeting (see above), or call a share-
holders’ meeting following the takeover announcement to vote on the
defensive action. The notice periods are significantly shorter than with
regard to ordinary shareholders’ meetings. If this meeting is convened,
the offer period is extended to 10 weeks to allow the shareholders’
meeting to take place before the offer expires. Finally, the boards can
influence the shareholders to refuse a hostile takeover bid when giving
their reasoned opinion. In this respect, the management board and the
supervisory board must consider the transparency principle and avoid
misleading statements.

European opt-in

A German listed company can opt out of the German rules for defen-
sive action and opt in to the rules set out in the Takeover Directive
(Directive 2004/25/EC) and implemented in the Takeover Act by
amending the company’s articles. By disapplying the opt-in, the tar-
get is automatically subject to the rules of the Takeover Act on defen-
sive actions.

Breakthrough

Also, the articles of a German listed company may apply the ‘break-
through clause’ of the Takeover Directive as implemented in the
Takeover Act, under which certain transfer restrictions and restrictions
on exercising voting rights in certain contracts do not apply under cer-
tain circumstances.

Publication of defence measures

All listed German companies must give detailed information on all
existing defence mechanics in the management report that forms part
of the company’s annual financial statements. The supervisory board
must comment on this information in its own statement for the annual
general meeting.

11 Issuance of new shares
May the board be permitted to issue new shares without
shareholder approval? Do shareholders have pre-emptive
rights to acquire newly issued shares?

The general meeting of a stock corporation (AG), a European stock cor-

poration (SE) and a partnership limited by shares (KGaA) can author-
ise the management board, subject to the approval of the supervisory
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board, to issue new shares (‘authorised capital’). Authorised capital
may not exceed 50 per cent of the registered share capital. Statutorily,
shareholders do have pre-emptive rights. With a 75 per cent major-
ity pre-emptive rights can be excluded, even in management board’s
authorisations to issue new shares. Yet, proxy voters only approve
such authorisations for exclusions of pre-emptive rights under certain
requirements and to a certain percentage of the authorised capital
(often 20 per cent).

Similarly, the shareholders’ meeting of a GmbH can authorise
the managing directors to issue new shares (‘authorised capital’).
Authorised capital may not exceed 50 per cent of the registered share
capital. Under applicable case law, shareholders of a GmbH have pre-
emptive rights to acquire newly issued shares, subject to certain excep-
tions and exclusion mechanisms.

12 Restrictions on the transfer of fully paid shares

Are restrictions on the transfer of fully paid shares permitted
and, if so, what restrictions are commonly adopted?

Restrictions on the transfer of fully paid shares in listed stock corpora-
tions (AG, SE or KGaA) are not permitted. Restrictions on the transfer
of fully paid shares in non-listed companies are permitted and custom-
ary. In closed companies, the transfer of shares is usually subject to
the prior approval of the supervisory board, shareholders’ meeting or
general meeting. Other customary restrictions include a right of first
refusal or a tag-along right.

13 Compulsory repurchase rules
Are compulsory share repurchases allowed? Can they be
made mandatory in certain circumstances?

Compulsory share repurchases are not common in German law and
practice. They may be allowed in certain exceptional cases.

the transactions or measures vis-a-vis third parties, but only on the
internal relationship between the two bodies.

17 Board obligees

Whom does the board represent and to whom does it owe
legal duties?

The supervisory board does not represent anybody in fulfilling its own
legal duties. The supervisory board shall rather be independent to a
great extent. Supervisory board members, who may be delegated or
elected from a certain shareholder majority, are not allowed to pass on
any information received in their function as members of the super-
visory board to the respective shareholder. Consequently, supervisory
board members must always act in the best interest of the company,
which itself is defined by the ‘stakeholder model’ (opposite to the
Anglo-Saxon shareholder model with a respective acting in the best
interest of a shareholder).

18 Enforcement action against directors

Can an enforcement action against directors be brought by, or
on behalf of, those to whom duties are owed?

Managing directors of a GmbH may be instructed to take or to refrain
from taking certain measures by way of a shareholder resolution (see
question 3). Management board members of a stock corporation (AG)
and a European stock corporation (SE) are, vice versa, entitled to man-
age the company in their own discretion. Consequently, neither the
general meeting nor the supervisory board is allowed to adopt man-
agement decisions and to bring forward enforcement action against
members of the management board. However, the supervisory board
is entitled and, according to case law, obliged to assert liability claims
against the management board, if the company suffered damages due
to breach of tasks and duties by the management board.

14 Dissenters’ rights

Do shareholders have appraisal rights?

Shareholders have the right to sell their shares to the company at a fair
value in case of certain types of mergers or similar transactions (eg,
entering into a domination and/or profit and loss pooling agreement,
change of legal form, squeeze-out, delisting, etc).

The responsibilities of the board (supervisory)

15 Board structure

Is the predominant board structure for listed companies best
categorised as one-tier or two-tier?

The predominant board structure of a stock corporation (AG), a
European stock corporation (SE) and a partnership limited by shares
(KGaA) follows the two-tier system with a management board, manag-
ing and representing the company, and a supervisory board supervising
the management board. A one-tier system with one board consisting
of executive and non-executive board members is only allowed in
Germany within an SE.

Most companies with limited liability (GmbH) only have managing
directors, which are all executive directors. They can have a supervi-
sory board or advisory board, resulting in a two-tier structure. In cases
of co-determination, a supervisory board is compulsory in a GmbH. A
GmbH cannot have a one-tier board that includes the executive and
non-executive directors.

16 Board’slegal responsibilities

What are the board’s primary legal responsibilities?

The supervisory board has the power to appoint and dismiss members
of the management board, as well as the responsibility to supervise the
management board’s activities. So far, the supervisory board is entitled
to request - regularly and irregularly - reports from the management
board and to define certain transactions and measures in the articles
of association of the company, the rules of procedure of the manage-
ment board or in individual cases that are subject to the supervisory
board’s approval. However, such approval does not have any effect on
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19 Care and prudence

Do the board’s duties include a care or prudence element?

Managing directors of a company with limited liability (GmbH) and
management board members of a stock corporation (AG), a European
stock corporation (SE) and a partnership limited by shares (KGaA) do
have to apply the care of a prudent and diligent businessperson. Also,
in supervising the management board of an AG or SE, the supervisory
board has to follow this principle.

20 Board member duties

To what extent do the duties of individual members of the
board differ?

Generally, supervisory board members have the same rights and
duties. However, applicable law and the DCGK provide for the require-
ment of appointing individual members with certain skills, for exam-
ple financing, reporting and auditing expertise. Thus, these members’
duties differ from the other members’ duties. Hence, the differences in
duties do not reflect a higher liability exposure.

21 Delegation of board responsibilities

To what extent can the board delegate responsibilities to
management, a board committee or board members, or other
persons?

The supervisory board is not allowed to adopt management respon-
sibilities and, vice versa, is not allowed to delegate supervising func-
tions to the management board or to other persons. The supervisory
board is, however, entitled to implement committees from its midst. In
some instances, such as with respect to the management board mem-
bers’ service agreements, the committees are statutorily not entitled
to resolve on such matters instead of the supervisory board, but only
to prepare the respective resolutions of the supervisory board and to
supervise their execution. Also, the board may ask a board member to
prepare a certain topic. Yet, the responsibility to decide upon such topic
remains in any instance with the supervisory board.
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22 Non-executive and independent directors

Is there a minimum number of ‘non-executive’ or
‘independent’ directors required by law, regulation or listing
requirement? If so, what is the definition of ‘non-executive’
and ‘independent’ directors and how do their responsibilities
differ from executive directors?

In the case of a one-tier system within a European stock corporation
(SE) (see question 15), applicable law requires that the majority of the
members of the board must be non-executive. Members are non-
executive if they are not registered as managing directors of the SE
with the commercial register. If they are registered as managing direc-
tors, they have the power to manage and represent the company. Non-
executive members are not allowed to do so, but are only entitled to
supervise the executive directors (ie, the managing directors) within
the internal relationship.

23 Board size and composition

How is the size of the board determined? Are there minimum
and maximum numbers of seats on the board? Who is
authorised to make appointments to fill vacancies on the
board or newly created directorships? Are there criteria

that individual directors or the board as a whole must fulfil?
Are there any disclosure requirements relating to board
composition?

The supervisory board of a stock corporation (AG), a European stock
corporation (SE) and a partnership limited by shares (KGaA) must have
at least three members. Unless the stock corporation is co-determined
(meaning that one-third or half of the board members are elected by
the employees), the supervisory board may also consist of any higher
number of members, up to 9, 15 or 21 members, depending on the
registered share capital of the corporation. In case of statutory co-
determination, the number of members must be divisible by three. In
case of equal co-determination, the total number of supervisory board
members is dependent on the total number of German employees.

Shareholder representatives on the supervisory board are gener-
ally appointed by the general meeting; employee representatives in
cases of co-determination generally by employee elections. In case
of vacancies, under certain circumstances, members can, upon filing,
also be appointed by a court.

24 Board leadership

Is there any law, regulation, listing requirement or practice
that requires the separation of the functions of board
chairman and CEO? If flexibility on board leadership is
allowed, what is generally recognised as best practice and
what is the common practice?

In the German two-tier-system, the CEO (and other members of the
management board), managing and representing the company, is
strictly separated from the supervising function of the supervisory
board. Both bodies are not allowed to adopt functions of the respec-
tive other body (see questions 21 and 22). In case of a one-tier-system,
within a European stock corporation (SE) the CEO and chairman of the
board may be the same person without any separation requirement.

25 Board committees

What board committees are mandatory? What board
committees are allowed? Are there mandatory requirements
for committee composition?

The supervisory board is entitled to establish committees from its
midst. In some instances, the committees are statutorily not entitled to
resolve on matters instead of the supervisory board, but only to prepare
resolutions of the supervisory board and to supervise their execution.
According to the DCGK, a listed stock corporation (AG), European
stock corporation (SE) and partnership limited by shares (KGaA) need
to implement an audit committee and a nomination committee for
nominating the supervisory candidates.
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26 Board meetings

Is a minimum or set number of board meetings per year
required by law, regulation or listing requirement?

Supervisory boards of listed companies are statutorily requested to
hold four meetings a year. Supervisory boards of non-listed companies
are entitled to resolve on the holding of only two meetings per year. In
any case, the supervisory board has to report on the number and main
topics of its meetings in its annual report to the general meeting.

27 Board practices

Is disclosure of board practices required by law, regulation or
listing requirement?

As mentioned in the answer to question 26, the board is statutorily
obliged to report on its constitution, its meetings, the attendance
thereof and its supervising activities in its yearly report to the general
meeting. The same applies to the work of its committees.

28 Remuneration of directors

How is remuneration of directors determined? Is there any
law, regulation, listing requirement or practice that affects
the remuneration of directors, the length of directors’
service contracts, loans to directors or other transactions or
compensatory arrangements between the company and any
director?

The AktG as well as the DCGK provide for specific rules, to which the
supervisory board has to adhere when resolving upon fixed and vari-
able remuneration of the management board members - the latter is
differentiated between short-term and long-term incentives - as well
as on loans or other compensatory arrangements (eg, stock options).
Also, the general meeting is legally entitled to resolve on the manage-
ment boards’ remuneration (say-on-pay). However, this resolution is
of a declaratory nature only (ie, the supervisory board’s responsibility
to decide upon the remuneration remains unaffected thereby). Service
contracts may be entered into for five years at the utmost with the right
of renewal.

29 Remuneration of senior management

How is the remuneration of the most senior management
determined? Is there any law, regulation, listing requirement
or practice that affects the remuneration of senior

managers, loans to senior managers or other transactions

or compensatory arrangements between the company and
senior managers?

The responsibility to decide upon senior management’s cash compen-
sation is statutorily addressed to the management board. The supervi-
sory board can, however, foresee approval requirements with respect
to cash compensation and other advantages like granting of cars.
According to applicable law, the granting of stock options to senior
management requires a resolution of the general meeting, which has
to fulfil certain statutory requirements, and the approval of the super-
visory board.

30 D&O liability insurance

Is directors’ and officers’ liability insurance permitted or
common practice? Can the company pay the premiums?

D&O liability insurances are permitted and common practice for man-
agement and supervisory board membersin listed companies. Yet, they
are also becoming more popular in non-listed companies. Premiums
are generally paid by the company. However, members of the man-
agement board of a stock corporation are obliged to bear a deduction
between 10 per cent of the damage and one and a half times his or her
fixed salary. With respect to supervisory board members, a respective
deduction is recommended by the DCGK.
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31 Indemnification of directors and officers

Are there any constraints on the company indemnifying
directors and officers in respect of liabilities incurred in their
professional capacity? If not, are such indemnities common?

Besides the granting of D&O insurance coverage, indemnifications by
a stock corporation (AG), a European stock corporation (SE) and a part-
nership limited by shares (KGaA) are not permitted, as the company is
only allowed to waive or settle on liability claims against management
board members three years following their accrual and only subject
to a general meeting’s approval without an objection of a shareholder
minority jointly representing 10 per cent of the registered share capital.

In a German company with limited liability (GmbH), as German
law follows the stakeholder model, according to which managing direc-
tors have to act in the best interest of the company (and not the share-
holder or the majority of shareholders), indemnification agreements
are subject to fiduciary duties’ constraints. Also, indemnifications by a
GmbH are not allowed, if and to the extent that the managing directors
have breached capital protection rules.

32 Exculpation of directors and officers

To what extent may companies or shareholders preclude or
limit the liability of directors and officers?

A preclusion is not allowed within a stock corporation (AG), a European
stock corporation (SE) and a partnership limited by shares (KGaA). The
supervisory board is responsible and, according to case law, obliged to
assert liability claims against management board members (see ques-
tion 31).

33 Employees
What role do employees play in corporate governance?

The management board is obliged to implement proper corporate gov-
ernance and to continuously supervise its functionality. Therefore, the
management board is allowed to deploy employees by way of vertical
instruction and is thus dependent on the fulfilment of the employees’
tasks and duties. This fulfilment is itself subject to supervision by the
management board.

34 Board and director evaluations

Is there any law, regulation, listing requirement or practice
that requires evaluation of the board, its committees or
directors? How regularly are such evaluations conducted and
by whom? What do companies disclose in relation to such
evaluations?

No such evaluations are provided for, either statutorily or according to
regulation or listing requirements. This applies to both management
and supervisory board.

Disclosure and transparency

35 Corporate charter and by-laws

Are the corporate charter and by-laws of companies publicly
available? If so, where?

The deed of incorporation and the articles of association of German
companies are publicly available. They are available through the com-
mercial register, which is administered and managed by the local
courts. The online commercial register (Www.handelsregister.de)
includes and allows downloading of all commercial register documents
submitted since 2007. The articles of association of listed companies
are generally also available through their websites.

The by-laws of companies (meaning rules of procedure for the
supervisory board, supervisory board committees, the management
board or the managing directors) are generally not publicly available.
Some listed companies publish their by-laws on their websites.

www.gettingthedealthrough.com

Update and trends

Shareholder interest and activism focuses on the election of a cer-
tain number of supervisory board seats, in order to be informed and
able to have at least factual control over the management board.
Also, shareholders use the public to address their concerns and
wishes with respect to business operations and management board
activities. In parallel, such shareholders more often take short-
selling positions in the shares of the listed companies. Wirecard
AG, Stada AG and Stroer SE are the most recent examples of share-
holder activism in Germany.

36 Company information

What information must companies publicly disclose? How
often must disclosure be made?

Companies must publicly disclose their annual accounts. Listed com-
panies may be required to disclose more financial documents, such as
half-year or quarterly reports.

Companies must publicly disclose certain information regarding
changes to their shareholder structure and certain other information
(eg, capital increases).

Companies must file certain information and documents with the
commercial register, which can be accessed by the public.

In addition, companies whose shares are listed in an organised
market must disclose:

- insider information through ad hoc notifications;

subject to receiving such information from shareholders, the

increase and decrease of their shareholdings (3, 5, 10, 15, 20, 25,

30, 50 and 75 per cent), as well as the increase and decrease of

positions in financial instruments with the same percentage rates

except for the 3 per cent threshold;
- subject to receiving director’s dealings notifications, information
thereupon; and

an annual statement on compliance with the German Corporate

Governance Code (comply or explain, see question 1).

Hot topics

37 Say-on-pay
Do shareholders have an advisory or other vote regarding
executive remuneration? How frequently may they vote?

The general meeting of a stock corporation (AG), a European stock
corporation (SE) and a partnership limited by shares (KGaA) has an
advisory vote on the remuneration of the members of the management
board (see question 28). It cannot be objected to by voidance claim.

38 Shareholder-nominated directors

Do shareholders have the ability to nominate directors and
have them included in shareholder meeting materials that are
prepared and distributed at the company’s expense?

As the members of the management board of a stock corporation (AG),
a European stock corporation (SE) and a partnership limited by shares
(KGaA) are not elected by the shareholders’ meeting, shareholders of
a stock corporation do not have the ability to nominate members of
the management board. As regards members of the supervisory board,
candidates are to be proposed to the general meeting by the supervisory
board. However, shareholders are entitled to make counterproposals to
the resolution proposals made by the supervisory board (see question
7). Apart from this, the model of a shareholder-nominated director is
not foreseen in German law and regulations.

Shareholders of a company with limited liability (GmbH) have
the ability to nominate managing directors and have them included in
shareholder meeting materials that are prepared and distributed at the
company’s expense.
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39 Shareholder engagement

Do companies engage with shareholders? If so, who typically
participates in the company’s engagement efforts and when
does engagement typically occur?

Listed companies generally do not engage with their shareholders,
in particular not outside the ordinary or extraordinary general meet-
ings. In preparing such meetings, the CEO has calls with shareholder
representatives and potential proxy voters. However, the CEO does
abstain from providing them with any information that the CEO has
not already disclosed in the invitation to or does not intend to disclose
in general meeting to all other shareholders.

However, the Government Commission for the DCGK has stated
that dialogue between the supervisory board and investors is the best

practice of German good corporate governance. It has therefore pro-
posed to add a respective proposal to the DCGK that the chairman of
the supervisory board should, to an appropriate extent, be in regular
conversation with investors on supervisory board issues. The DCGK’s
inclusion of such proposal became effective on 27 April 2017. Yet, if a
listed company denies following such proposal, it must neither explain
such denial nor its reasons (see question 1).

Closed companies typically engage with their shareholders, as is
the case in the majority of jurisdictions.
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