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Hemeukast 9KOHOMMKA cHMTaAETCHA O4HOWN U3 CUSTbHEN-
LUMX B MUPE U U3BECTHA CBOEN MHHOBALMOHHOCTbLIO U
ahbpekTuBHOCTLIO. Begylume TexHonormm — 6yab 10 B
aBTOMOOUIIBHOM CEKTOPE, XMMUYECKOW NPOMbILLSEH-
HOCTM UMY MaLLMHOCTPOEHUU — NPUBMEKaT MHBECTO-
POB 1 NpeanpuHUMaTenen co Bcero mmpa. Hacrosuwas
GpoLltopa npeactaBnseT cobon kpaTkoe pyKOBOLACTBO
AN UHBECTOPOB, ULYLLNX UHAOPMaUUO No npasBo-
BbIM 1 HaroroBbiM BONpocam B cpepe MHOCTPaHHbIX
NHBECTULMN B [epmaHun.

The German economy is ranked among the best of
the world and famous for its innovative capacity and
efficiency. Key technologies — be it in the automotive
sector or the chemical industry or in mechanical engi-
neering — attract investors and entrepreneurs from all
over the world. This brochure is designed as a clear
and brief guide for those investors seeking informa-
tion on the legal and tax framework for foreign invest-
ments in Germany.
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A. BcrtynneHue

I. TepmaHMa = TpeTbA
MacwTaby 3KOHOMMKa

B Mupe no

Mocne CLWA wu AnoHuu, [epmaHns sBnsaeTtcsa
TpeTbenn B Mupe no macwTaby 3KOHOMUKM
(HapaBHe ¢ Kutaem). 'epmaHusa Takke obnapaer
camoWn KpynHou skoHoMukon B EBpone u cumtaeTtcs

BeQyLWUM  MWPOBBIM  JKCMOPTEPOM  TOBapoOB,
coctaBngwowmnx bGonee TpeTM  HauMOHaIbLHOW
npoaykunn. epmaHua oOkasblBaeT BNUSHUE Ha
MMPOBYIO  OKOHOMUKY, BKMYas EBponenckumn

BarOTHbIN COO3, HA BCEX CTAAMUSIX ee NepenoMHbIX
MOMEHTOB: HayanbHown, yrnpaBnstoLLEN 7
3aBeplwatowen. A “CdenaHo e epmaHuu” siBNsi-
eTCsa BCeMUPHO N3BECTHOW MapKoW KayecTBa.

Il. 3OdhekTBHAA npaBoBas cuctema

FepmaHns npunoxuna Hemano ycunui: 6binu
3aBepLUEHbl MPOLEeCChl BOCCOEAMHEHUS, a TakKke
MoAepHu3auum n uHTterpauum BocTtouHon [epma-
HUW. Mpobnembl BHYTPEHHEN CTPYKTYPbl Ha PbIHKE
Tpyda Gbiny ycTpaHeHbl MyTemM NocreaoBaTebHOM
OTMEHbl rOCYAApCTBEHHOIO  PEerynupoBaHus, a
GlopokpaTMyeckme  HOPMbl  OblM  YMPOLLEHBI.
Hemeukoe npaBo sBnsieTcst 6onee adhpeKTUBHbLIM,
9KOHOMWYHBLIM M MPOrHO3NPYEMBLIM, Y€M OObIYHO
npeacTaBnsaeTcd, MOCKOMbKy CTaTyTHoe («nuca-
Hoe») npaBo (B OTNMYMe OT npeueneHTHoro) obec-
neyvMBaeT NpaBoOBYK onpedeneHHocTb. «[oknag o
KOHKypeHTOCnocobHocT B  Mupe 2008-2009»
BcemupHoro akoHomwuueckoro copyma paxe mno-
ctaBun epmaHnio Ha NepBoe MECTO B KaTeropuu
«3hghekmusHOCMb NMpPasosoll cucmembl».

lll. NHBECTULMOHHbLIE BO3MOXHOCTH

Oxono 3,5 mnH. npeanpuatnin n 2,393,839 k.M.
nnowaan B [epmaHuvM npegocTaBnsAwT becuyuc-
NEHHbIE MHBECTULMNOHHbIE BO3MOXHOCTU. Mo cpaBs-
HEHWIO C aHrNO-CakCOHCKMMU CTpaHamu gdesTenb-
HOCTb B obnactn M&A (cnvsHMS u nornoweHus) B
epMaHun ewe He gocturna ceoero nuka. Llenb
HacTosLen Opolopbl — NPeacTaBUTb HavanbHbIN
0630p TOro, Yero crneayeT oxmaaTb TEM, KTO Xo4eT
BOCMOSb30BaTLCA 3TUMW BO3MOXHOCTAMU. DU3K-
yeckve nuua (PJ1), npeanpuHUMaTenu, KomnaHum,
MHaHCOBbIE WHBECTOPbI, MEHeKepbl U UHbIE
niua CcMOryT HamTu 34eCb aHanuM3 OCHOBHbIX
BOMPOCOB, Npobrem, pUCcKoB 1 AenoBbiX 0ObIYaEB,
KOTOPblE WUMEKT OTHOLWIEHUE K npuobpeTeHnto
BusHeca U HeaABUXMMOCTU B epmaHuu.

A. Introduction

I. Germany = the World’s Third Largest
Economy

After the United States and Japan Germany is
ranked the world's third largest economy (head-to-
head with China), is seen as the largest economy
in Europe and considered the world's leading
exporter of merchandise with exports accounting
for more than one-third of the national output.
Germany influences the world economy in begin-
ning, managing or ending crises including the
European Monetary Union. And “Made in Germa-
ny” is a worldwide renowned brand of quality.

ll. Efficient Legal Framework

Germany has tried harder. The reunification
process was managed and the modernization and
integration of the East German economy was
pushed, domestic structural problems in the labor
market were addressed by gradual deregulation
and bureaucratic regulations were set to be simpli-
fied. German law is more efficient, cost-effective
and predictable than commonly reported since
statutory law (instead of case law) provides legal
certainty. The Global Competitiveness Report
2008-2009 of the World Economic Forum even
shows Germany to be top-ranked in the category
of “Efficiency of legal framework”.

lll. Investment Opportunities

Around 3.5 m businesses and 2,393,839 sqm of
real estate in Germany provide for countless
investment opportunities. Compared to the Anglo
Saxon countries M&A activities in Germany may
not have even reached their peak. This brochure
intends to provide an initial overview what to ex-
pect for those who want to seize the opportunities.
Individuals, entrepreneurs, corporations, financial
investors, managers and others will find the major
issues, challenges, risks and business habits
tackled from a German perspective which are
involved in the acquisition of businesses and real
estate.



IV. CopgepraHue Gpowtopbl

HacTosee pykoBoACTBO HauMHaeTcs C onpege-
NEHUsT pasnuU4YHbIX BWAOB KOMMNAHWK, KOTOpble
MOryT ObiTb NpuObBpeTeHbl, a Takke MpaBOBbIX
BOMPOCOB, BO3HMKAKOLMX MPU MOKYMKe HeOBWKMW-
MOCTU WINN PUCKOBaHHbLIX kpeauToB. OTmevaeTcs,
YTO MpOLECC 3akMoyeHus caenok B [epmaHuu,
BKMOYas (puMHaHCMpOBaHWE, O4YEeHb HamoMuHaeT
aHrro-CakCOHCKNI; OCBEeLLalnTCa 0cobble BONPOCHI,
TakMe Kak npaBuna MpoBeAeHUss nyGrmMyHOro
Tengepa. HanoroobnoxeHne paccMOTPEHO CO BCEX
TOYEK 3peHNs], KaK Ha HayanbHOW CTagun 3akmoye-
HAW COEenkn, Tak W npu Bbixode. MeHemKMEHT
UrpaeT KITHYEBYIO POJSib B HEMELIKUX MOTTOLLEHWSIX,
1, KOHEYHO Xe, HeoBX0AMMO paccMoTpeTb yvyacTue
TpeTbux nuu. MNocne npnobpeTeHns KoMNaHun Unm
3eMesIbHOro y4yacTka MHBECTOP WHGOPMUPYETCst O
BOMpOCax akTyanbHOro MPaBOBOrO MOMOXEHUS B
chepe KagpoBbIX PECYPCOB, OKpYXaloLen cpenbl,
cybenanii n npaB Ha MHTENNeKTyanbHy coBCTBEH-
HOCTb. Takke yKasaHbl OCOGEHHOCTM npuobpeTe-
HUS NPOOMNEMHbIX akTUBOB BO BpemMeHa (PUHaHCO-
BOro kpusuca. Hacroswasa 6politopa Takke onu-
CblBA€T pPacnpoCTpPaHEHHbIE CXeMbl BbIxO4a Wu3
KOMMaHuW.

IV. The Contents of the Brochure

The guide starts with a description of the various
types of companies that may be acquired and
what legal issues are encountered in buying real
estate or leveraged loans. German transaction
procedures including but not limited to financing
very much resemble the Anglo Saxon ones; spe-
cific issues are highlighted like tender offer rules.
Taxes are tackled from each point of view, be it at
the start or at the exit. Management plays a key
role in a German acquisition and of course other
third party involvement has to be considered. After
having acquired a company or a piece of land the
investor is informed about the current legal situa-
tion in the area of human resources, environment,
subsidies and IP rights. In times of a financial
crisis the specialties of buying distressed assets
are marked. This brochure also describes com-
mon exit scenarios.



B. UWHBeCTUUUOHHbLIE BO3MOXHOCTHU

I. Share Deal n Asset Deal

CyuiectByeT [OBe BO3MOXHOCTU OCYLLECTBMEHUSA
BINOXXEHUIN B HEMELIKYIO KOMMAaHMWIO: NOKyrNKa JONN B
LueneBon komnaHum (npuobpeTtaemornt KomnaHum /
target company), share deal, nnn ee akTuBOB, asset
deal. B uenom, nokynka OofvM BCTpeyaeTcs 4valle,
T.K. sBnserca Oonee npocTteiM BapuaHToM. C
OPYron CTOPOHbI, CYLLECTBYET MHOXECTBO CUTya-
UM, Korga pekoMeHayeTcs npuobpectu akTuBbl,
Hanpumep, ecnu uenesas KoOMNaHus obbsBuna o
CBOEWN HEeCOCTOATENbHOCTU UMW €crnu Mnokynarternb
XO4eT KynuTb OnpefernieHHoe CTPYKTypHoe nogpas-
geneHvne nyteM ero OTAENeHWss OT MaTEepPUHCKOM
KoMnaHuu (spin-off).

AHanornyHeiM obpasom B caefnkax C HeOBWXKU-
MOCTbIO BO3HMKaeT BOMPOC Bblbopa mexay asset
deal n share deal. o pa3nnyHbIM NPUYMHAM, YaCTO
CBSI3aHHBIM C  HanoroBbiMM MpPEUMyLLECTBaMMU,
share deal ¢BnsieTca npaBUnbHbIM BbIGOPOM,
Hanpumep, n3bexaHue Hanora Ha nepegavy npasa
cobcTBeHHoCTU. Takum obpasom, Gonblive nopTt-
denu HeABWXMMOCTU OYEHb 4YacTo npuobpeTaroTcs
MMEHHO nyTem share deal. OgHako 3a uWCKoYe-
HUeM Takux caenok, asset deal Bce e 4OCTaTOYHO
4YacTo BCTPEYaeTCs B HEMELKON NpaKkTUKe COENOK C
HeaBWKUMOCTbO. OOHWM  3Ha4MTEeNbHbIM Hegoc-
Tatkom share deal sBnsieTca noaroToBUTENbHAas
crtagus, kKotopas TpebyeT Oonbworo obbema
MPaBOBbIX KOHCYNbTauuMn W MO3TOMYy SABMSETCS
bonee 3arpaTtHol, yem asset deal ¢ HeOBWXu-
MOCTblo. BaxHblM npeumyliecTBoM Share deal
ABNsieTca TOT PaKT, YTO cAernka, HanpoTuB, MOXET
ObITb OCYLLECTBIIEHA HAMHOIO GbICTPEee, NOCKOIbKY
He TpebyeT gnuTenbHOW  perucTpaumm B
3emenbHOM peecTpe. Takum obpasom, nokynarternb
HayHeT u3BneKaTb BbIFOAY W3 HEeOABWXMMOCTM, a
npoAaBeL, MNONyYuT BO3HarpaxgeHue HaMHOro
ObicTpee. Takke B OaHHOM crydae OTCYTCTBYHOT
3aTpaTbl Ha perncTpaumio B 3eMerfbHOM peecTpe, a
HOTapuanbHble pacxodbl MOryT OblTb MOHECEHbI Ha
OOCTaToOYHO HM3KOM ypoBHe. Ewe ogHuMm npevmy-
wectBoM share deal saBnsetTca TOT (pakT, 4TO
HenoralwleHHble KpeauTbl MOryT 6biTb MCMOMb30-
BaHbl Ansg duHaHcuMpoBaHus 6e3 0693aHHOCTM
ynnaTuTb WTpad 3a AOCPOYHOE noralleHne Kpeau-
Ta. B cnyyae ecnu nornoweHne GbINo ocyLlecTs-
neHo nytem share deal, BbIxog W3 KOMMaHWM
(banee — «BbIxo4») OObIYHO COBEpPLUAETCA TaKUM
Xe obpasom. Tekywaa ©OanaHcoBas CTOMMOCTb
nepexognt npu share deal k nokynatento. [lo-
CKONbKY HEABWXMMOCTb NOANEXUT amopTusauumu,
BbIxO4 MNpu nomowm asset deal GygeT BbirogeH
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B. Investment Possibilities

I. Share Deal vs. Asset Deal

When investing in German companies one can
choose either to buy shares of a certain target
company or its assets. Generally speaking, it is
more common to buy shares as it is much easier.
On the other hand, there may occur situations
when it is more recommendable to buy assets,
e.g. if the target company has filed for insolvency
or if the purchaser only wants to buy a certain
business unit by way of spin-off.

Similarly, in real estate transactions the question
arises whether to carry out the deal as an asset
deal or as a share deal. Under various aspects,
which are often connected with tax advantages, a
share deal could be the right choice, e.g., to es-
cape property transfer tax. Therefore, in particular
large real estate portfolios are very often pur-
chased by way of a share deal. However, apart
from such transactions, an asset deal is still rather
common in German real estate transactions. One
main disadvantage of a share deal is the prepara-
tion stage, which requires more legal advice and is
therefore more expensive than a real estate asset
deal. One important advantage of a share deal is
that the transaction can instead be carried out
much faster because no time-consuming registra-
tions in the land register are required. The pur-
chaser will therefore benefit from the real estate
and the seller will receive the purchase price much
more quickly. No costs for the land register are
incurred and notary costs can be kept rather low.
A further advantage of the share deal is that exist-
ing loans can be used for financing and no pre-
payment penalties will become due. In case the
acquisition has been carried out by way of a share
deal, the exit will typically be carried out thus too.
The existing book values will be adopted in a
share deal; since the real estate property will
continue to be subject to depreciation an exit by
way of an asset deal will only be beneficial in case
the book value has increased for some reason.



TOJMbKO B Clly4ae, ecnu DOanaHcoBasi CTOMMOCTb MO
Kakom-nmobo npunynHe ysenn4unnacso.

ll. MpunobpeTteHme
ponen

Pa3nNYHbIX BUOOB

1. OOwecTBO C OrpaHU4YeHHOM OTBeT-
CTBEHHOCTbI (I'M6X)

a) OO6wwue nonoxeHus

dopma 'mMbX siBnsietca Hanbonee 4acTto UCMNOnNb-
3yemoin cpopmon topuagndeckoro nuua (KOJ1) B Nep-
MaHuun. OcHoBaHue MMOGX Tak e, Kak U nepegada
aonen, TpebyeT HoTapuanesHOro ygoctosepeHusi. B
TOM Cny4ae, ecnim YCTaBHbI Kanutan MOSIHOCTbHO
onriayeH, nocne ocHoBaHusi FM6X yyacTHukM 6onb-
e He OTBevatloT Mo JofraMm puanyeckoro nuua.
YCTaBHbI Kanutan OOMmkeH ObiTb onpedeneH B
yCcTaBe U CoCTaBnAaTb, kak MuHumym, EUR 25,000.
3akoH 06 obuiecTBax ¢ orpaHN4YeHHOW OTBETCTBEH-
HOCTbIO yCTaHaBnMBaeT 06A3aTeNbHOCTb CcoXpaHe-
HUS YCTABHOTO KanwTarna, MOCKOMbKY OCYyLLEeCTB-
NsaTb BbiNnaTbl y4YacTHMKaAM 3a CYET YCTaBHOIo
KanuTana 3anpeLiaeTcs.

b) ToproBbin peecTp

BaxHO 3HaTb, 4YTO Yy4yaCTHUKAMU COOTBETCTBY-
towero M'M6X cumTaroTCa TONMbKO Te nvua, KoTopble
BHECEHbl B CMMCOK Yy4acTHMKOB. Konus Takoro
cnucka dormkHa GbiTb 3aperMcTpupoBaHa B COOT-
BETCTBYIOLLEM TOProBOM peecTpe W [OCTymnHa
ntoboMy 3aMHTEPECOBaHHOMY NNLLY.

c) YnpaBneHue

OO6uecTBO C OrpaHWYEeHHOW OTBETCTBEHHOCTbIO
ynpaenseTcs ogHUM unu 6onee gupektopamu. B
OTNNYMEe OT MPaBOBOW MO3MLMKN 3aKOHa, NPUMEHW-
MOFO K HEMELIKUM aKUMOHEepHbIM obLiecTBam, npu-
MeHMMoe npaBo N'MOX paspellaeT ero y4acTHUKam
Ha3HayaTb W OTCTPaHSATb OT [AOSMKHOCTU Yynpas-
NALWNX ANPEKTOPOB CPABHUTENBLHO NErko U B fto-
6oe Bpems. Mo obwemy npasuny, ynpaenswowme
AVpeEKTOpa HeCyT OTBETCTBEHHOCTbL 3a yrpaBreHue
OeATenbHOCTbIO lpUANYEcKoro nvua, a Takke 3a
npeactaBneHne ero WHTepecoB. HOpuandeckoe
MU0 He MOXET ObITb AUpeKTopoM. [Insa ocyLlecTs-
NEeHMs1 HEeKOTOpbIX CAEeNoK AupekTopa o06si3aHbl
nony4nMTb npegBapuTenbHoe cornacue obuero
cobpaHnst yyacTHukoB obuiectBa. OBbIMHO Takue
cAenkv nogpo6Ho onucaHbl B ycTaBe obLiecTsa.

ll. Acquisition of Various Share Types

1. Private Limited Liability Company
(GmbH)

a) General

The form of a GmbH is by far the most frequently
used corporation form in Germany. The foundation
of a GmbH and share transfers require notariza-
tion by a notary public. Provided that the nominal
share capital is fully paid in after the foundation of
a GmbH, the shareholders are not personally
liable for the company’s debts. The nominal share
capital must be determined in the articles of asso-
ciation and amount to a minimum of EUR 25,000.
The German Limited Liability Company Act pro-
vides for the maintenance of the nominal share
capital in-so-far as it is not permitted to repay the
nominal share capital to shareholders.

b) Commercial Register

It is important to know that only such shareholders
who are registered in the shareholders’ list are
deemed to be shareholders of the respective
GmbH. A copy of such shareholder's list must
therefore be filed with the competent commercial
register and is publicly available to anyone who is
interested.

¢) Management

A GmbH is led by one or more managing direc-
tors. Contrary to the legal concept in a German
stock corporation the applicable law allows share-
holders of a GmbH to appoint and remove manag-
ing directors relatively easy any time they wish to.
In general, the managing directors are responsible
for business management as well as the represen-
tation of the GmbH. A legal entity is not allowed to
serve as managing director. For some business
transactions the managing directors need to ob-
tain prior consent of the shareholders’ meeting.
Usually, such business transactions are described
in detail in the articles of association.
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d) KoHcynbTaTuBHbLIW  coBeT/Habnrogatenb-

HbIX coBeT

YyactHukn obuwectBa Moryt BblbupaTb mexay
CO3[aHNEM KOHCYNbTATUBHOIO MUNu HabnopaTens-
Horo coBeTa. Ecnm M'mM6X (coBmMecTHO € ero go4vep-
HUMMK obwecTBamm) umeet 6onee 500 paboTHMKOB,
co3gaHvne HabniopaTenbHOro coseta obssarensHoO
B COOTBETCTBMM C TPYyOOBbIM MPaABOM, COrMACHO
KOTOPOMY PabOTHWKM MMEIOT MPaBO Ha3Ha4YUTb Kak
MUHUMYM 1/3 ero uneHoB. Ecrm m6X wumeet
6onee 2000 pabOTHMKOB, MONIOBMHA YIIEHOB
HabniogaTenbHOro copeta HasHayaeTcss paboOTHU-
kamu. [Npun pasHornacusax npeacenatens Habnwoaa-
TENbHOrO COBETa, Ha3HAYEHHbIN Yy4YacTHUKaMM,
obnagaeT peLlatoLLMM royiocom.

e) HepaBHMe wusMeHeHMs B 3akoHe 00
obuwecTBax C OrpaHU4YeHHOW OTBETCTBEH-
HOCTbIO

aa) MecTo ocyuwecTBlieHUA AeATeNIbHOCTHU

Mocne HegaBHEro BHECEHUS M3MEHEHUN B 3aKOH
00 obulecTBax ¢ orpaHM4YeHHON OTBETCTBEHHOCThLIO
ana 'mM6X crtano BO3MOXHbIM OCYLLECTBIATb
OEATeNnbHOCTb 3a rpaHuLen, B TO BPEMS Kak
ropuanyecknii agpec KomnaHum octaetcs B ['epma-
HUW. OTO genaet ynpasneHne MMO6X o4eHb rmbkmm.

bb) Hu3kun yctaBHbIN KanuTan

Hemeuknii 3akoHodaTenb paspellaeT co3gaHue
cneumanbHon dopmbl  M6X ¢ HayanbHbIM
ycTaBHbIM kanuTanom pasmepom EUR 1.00. Takue
KOMMaHUM HasblBalOTCH  «NpeanpuHMMaTenbckue
komnaHum» (UG) n caktnieckmn siBnaotca obLecT-
BaMW C OrpaHW4YEeHHON OTBETCTBEHHOCTbIO C TOW
nMwb ocobeHHocTblo, YTo 1/4 rogoBoro poxopa
OOMKHa BKNaAblBaTbCA B KanuTamnbHble pe3epBbl
00 Tex nop, noka yCTaBHbIA KanuTan He COCTaBuT
EUR 25,000.

2. AkumoHepHoe obwecTBO (Al

a) OG6wwue nonoxeHus

Hapsgy c¢ ['m6X, BTOponm OCHOBHOM ¢hopMoM
topuamyecknx nuy B epmaHumn sBNAeTcs akumo-
HepHoe ob6uwecTBo. Akumm Al mMoryT ObiTb ocu-
UmManbHO 3aperncTpupoBaHHbiMM Ha Oupxe. Ha
npakTuke OONbWWHCTBO Hemeukux Al He 3ape-
rmcTpupoBaHbel Ha Oupxe, a 4acTHbiM 06pa3om
npvHagnexart HeOOomnbLOoMY KONMYeCcTBY akuuoHe-
poB.

[MpaBoBOW peXMM aKLMOHEPHbIX OOLLECTB 3Hauu-
TesbHO XecT4ye npaBoBoro pexuma 'MoX. Kak npa-
BUITO, NonoxeHus yctasa Al MOryT OTKNOHATLCA OT
npeanucaHnii 3akoHa 06 akunoHepHbIX obLecTBax
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d) Advisory Board / Supervisory Board

Further, the shareholders of a GmbH can opt to
implement an advisory board or a supervisory
board. If a GmbH (together with its subsidiaries)
has more than 500 employees, the foundation of a
supervisory board is required by mandatory labor
law, whereby the employees are entitled to ap-
point at least 1/3 of its members. In case a GmbH
has more than 2,000 employees, half of the mem-
bers of the supervisory board are appointed by the
employees. In cases of doubt the chairman of the
supervisory board, who is appointed by the share-
holders, has a casting vote.

e) Recent Amendments to the German Li-
mited Liability Company Act

aa) Administrative Seat Abroad

After recent amendments to the German Limited
Liability Company Act it is now possible for a
GmbH to have the administrative seat abroad
while its registered office remains in Germany.
This allows a very flexible handling of a GmbH.

bb) Low Share Capital

Further, German lawmaker allowed to set up a
special form of GmbH with an initial share capital
of EUR 1.00. Such company is called entrepre-
neurial company (UG) and is more or less a
GmbH with the special characteristic that 1/4 of
the annual profits must be put into the capital
reserves until the share capital amounts to
EUR 25,000.

2. Stock Corporation (AG)

a) General

Alongside the GmbH, the second major type of
German corporate entity is the AG. The shares in
an AG may be, but must not necessarily be, pub-
licly listed. In fact, most of the German AGs are
not listed but are privately held by a small number
of shareholders.

The legal regime that applies to an AG is consi-
derably stricter than the one that applies to a
GmbH. As a rule of thumb, the articles of associa-
tion of an AG may only contain provisions that



TOSBbKO B MPSIMO NPEAYCMOTPEHHbIX Cry4vasix. YcTaB
xe mbX mMoxeT coaepxaTb NoOble MOMoXeHus,
€CNnK OHW He 3arnpelleHbl 3akoHoM 00 obLecTBax c
OrpaHU4YeHHON OTBETCTBEHHOCTLIO. CriegoBaTenb-
HO, rMbkocTb CTPyKTypbl Al OOCTaTOYHO OrpaHu-
YeHa, 0COOEHHO B OTHOLLEHMM €ro KoprnopaTUBHOIO
ynpaBneHus.

b) YnpaBneHue «kKomnaHuen; [epmaHckumn
KOJEeKC KOpnopaTUBHOIO ynpaBrieHus

Tpemsi obszaTtenbHbIMM opraHamun Al siBnsitoTCS
npaereHne, HabngaTenbHbIA COBET U obLee cob-
paHue akuMOHEepPOB.

aa) lMpaBneHue

MpaBneHne oTBevyaeT 3a ynpaBneHWe puanyec-
KM nuuom. MNMonHomMoumns NnpaBneHms B OTHOLLEHUN
npeacTaBneHnss KOMMaHWM He MoryT OblTb OrpaHu-
YeHbl MO OTHOLUEHUIO K TpeTbuMM nuuam. Kpome
TOro, MnpaBneHne He MNOAYMHSAETCA YKa3aHWUsM
obuero cobpaHns akLMOHEPOB UNN HabngaTenb-
HOro coBeTa. TemM He MeHee, onpefeneHHble orpa-
HUYEHNs ero npeacTaBUTENbCKUX  MOSTHOMOUUIA
(BHYTPM KOMM@HUM) MOTyT ObITb HaroOXeHbl ycTa-
BOM, pelleHMeM HabnogaTenbHoro coBeTa wunu
obuero cobpaHusa akuMOHepoB, a Takke perna-
MEHTOM CaMOro MpaBfeHus (NpM HanmMyum Tako-
BOrO).

UneHbl MpaBneHus Ha3Ha4yalTCa  peLleHneM
HabntogaTenbHOro coBeTa Ha Cpok He bonee 5 net
C BO3MOXHOCTbIO YBOMbHEHMS TOMBKO MPU Hann4um
OCHOBaHWN.

epMaHCKMin KOOEKC KOPNOPaTUBHOIO ynpaBieHus,
npuHaTtein B8 2002 rofy, He COOEPXUT CTaTyTHOro
npaBa. OH npeacraBnsieT cobon pekomeHgauun m
NPEANOXEeHNs] B OTHOLLUEHUM HEMELIKMX KOMMaHWUM,
3apermcTpupoBaHHbiX Ha 6Oupxe. Llenbto Takmx
pekoMeHOaunn sBnsieTcs npegaHMe repmaHcKom
cucTemMe  KOPMoOpaTMBHOIO  YMPaBIiEHUA  TaKuUx
KayecTB, KaK Mpo3pavyHOCTb U NMOHATHOCTb, a Takke
CMocobCTBOBaHME [AOBEPUIO  MEXAYHapOOHbIX W
HauWoHarnbHbIX MHBECTOPOB, NMOKynartenewn, paboT-
HUKOB M LUMPOKOMN OBLLECTBEHHOCTU K YNpaBneHuto
M KOHTPOM 3apermcTtpupoBaHHbIX Ha OGupxe Al.
lMpaBneHne (n HabnwJaTenbHBIN COBET) OOJIKHbI
pa3 B rog obbsABAATbL O TOM, YTO peKkoMeHZauuu
Kopekca 6binv 1 ByayT cobntofeHbl, a Takke kakue
13 pekomeHgaumm He 6binm unu He ByayT ucnonHe-
Hol (“comply or explain”). Hanbonee BaxHble
pekomeHaauun Kogekca OTHOCATCH, B YaCTHOCTH, K
COBOKYMHOMY BO3HarpakgeHuio 4YrneHoB Mpasne-
HWUS, pacnpeneneHunio akumMim KoMmnaHmm, npuHaane-
Xawmx OTAenbHbIM YfieHaM MpaBreHus U Habnto-

deviate from those contained in the German Stock
Corporation Act, when this is expressly permitted,
whereas the articles of a GmbH may contain any
provision unless such provision is prohibited under
the German Limited Liability Companies Act. As a
consequence, the flexibility in structuring an AG is
quite limited, in particular with respect to its corpo-
rate governance.

b) Corporate Governance; German Corporate
Governance Code

The three mandatory corporate bodies of an AG
are the management board, the supervisory board
and the shareholders’ meeting.

aa) Management Board

The management board is responsible for the
management of the company. The authority of the
management board to represent the company
may not be restricted vis-a-vis third parties. In
addition, the management board is not subject to
instructions from the shareholders’ meeting or the
supervisory board. However, certain restrictions
on their powers of representation (internally vis-a-
vis the company) may be imposed by the articles
of association, by decision of the supervisory
board or the shareholders’ meeting, and by the
rules of procedure of the management board, if
any.

The members of the management board are
appointed by decision of the supervisory board for
a term not to exceed five years, with dismissal
only possible for cause.

The German Corporate Governance Code,
adopted in 2002, does not constitute statutory law.
It contains both recommendations and sugges-
tions for German listed companies, aimed at mak-
ing the German corporate governance system
transparent and understandable, and at promoting
the trust of international and national investors,
customers, employees and the general public in
the management and supervision of listed AGs.
The management board (and the supervisory
board) shall declare yearly that the recommenda-
tions of the Code have been and will be complied
with, and state which of the Code’s recom-
mendations have not been or will not be followed
(“comply or explain”). The most relevant recom-
mendations of the Code relate to, inter alia, the
overall compensation of members of the man-
agement board, the shareholdings in the company
held by individual members of the management
board and the supervisory board, as well as the
informing of shareholders and third parties during
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AaTernbHOro coBeTa, a Takke K MHOPMUPOBAHUIO
aKLMOHEPOB N TPETbUX NUL, B TeYeHne (UHaHCOo-
BOroO roga nocpeacTBOM MPOMEXYTOUYHbIX OTYETOB.

bb) Ha6bnwpatenbHbIn coBeT

UneHbl HabniogaTtenbHoOro coBeTa M30uMparTCA
o6Wwmm cobpaHmem akUMOHEPOB 3a WCKITHOYEHUEM
crny4vaeB, KOrga 3akoH ycTaHaBnvBaeT obdAsaTenb-
HOe npencTtaBUTENbCTBO paboTHukoB. Ecnm Al
HaHumaeT 6onee 500 paboTHMKOB, OoOHa TpPeTb
HabnogaTenbHOro coBeTa [OMKHa COCTOSATb U3
npeacrtaButenen paboTtHukoB. Ecnn Al HaHMmaeT
oroBopka ©6onee 2000 paboTHMKOB, NOMOBUHA
YneHoB HabnwpaTenbHoro coeeTa uM3bupaeTcs
paboTHukamn (cm. B. |Il. 1. d). HabnogatenbHbii
COBEeT [OfKeH, Mnpexae BCero, OCYLLEeCTBNATb
KOHTPONb Hag npaBfeHVeM M JdaeaTtb cornacue
(BHYTpEHHee) Ha onpederneHHble ornepaTuBHbIE
aencteus (cm. B. 1. 2. b) aa).

cc) OO6uee cobpaHMe aKLMOHEPOB

Obuee cobpaHue akuMOHEpPOB pellaeT BCe BOn-
pocbl, MPSMO MNepefaHHble B €ro KOMMNETEHLUUIO
3aKOHOM unn yctaBom. O6Lee cobpaHne akuuoHe-
pOB HE MMeET NnpaBa AaBaTb yKa3aHWsi MpaBneHuio
B OTHOLUEHMW OMNEepaTUBHOIO YNpaBreHusl topUam-
YEeCKUM IULIOM, 3a MWCKITIOYEHMEM CRy4vaeB, Korga
npaBfieHMe camo nopy4ymrno obwemy cobpaHuto
aKLMOHEepOoB peLunTb 3TOT BOMpoc. TeM He MeHee,
B COOTBETCTBUM C MHeHuem BepxoBHoro dege-
panbHoro cyda MepmaHun, npeAcTaBneHHbIM B Tak
HasblBaeMoM pelueHun “Holzmdiller’, obwee cobpa-
HWe aKUMOHEPOB AOIMKHO AaBaTb CBOE Cornacume no
BOMpPOCaM, OTHOCSILLMMCS K YNpPaBieHNO KOMMaHW-
el, KoTopble CyLIeCTBEHHO 3aTparvBalT MpaBa
aKkLMOHepoB, B 4aCTHOCTW, MpW npegnonaraeMomn
npoaaxe n nepegadve marepuarnbHbIX akTUBOB.

c) YcTaBHbIW KanuTan, akuuu, npogaxa wu
nepegava akuum

MuHUManbHbIM yCTaBHbIM KanuTan Al coctaBngaet
EUR 50,000. MuHumanbHas HOMMHanNbHass CTOU-
MocTb oaHon akuum — EUR 1.00. Bo3moxeH BblI-
nycKk MpuBMNErnpoBaHHbIX akumn. O6uiee cobpa-
HWe aKLMOHEePOB MOXET YTBEPXKAaTb paspeLleHHbI
K BbIMYCKY KanuTarn.

B otnnumne ot N'mMGX, npogaxa v nepegada akumin
Al He TpebyeT cneuunanbHon opmbl. OgHako B
OTHOLLEHMM nepeaadn UMEHHbIX akuui, B OTAMYune
OT aKuuM Ha npeabsABUTENS, YCTaB MOXET npeay-
cmaTtpuBaTb TpeboBaHME HanMyus Cornacusi Kom-
naHun. Cornacme obblYHO NpefocTaBnseTca npae-
NneHneM C y4eTOM UHTEPECOB KOMMNaHUN.
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the fiscal year by means of interim reports.

bb) Supervisory Board

The members of the supervisory board are elected
by the shareholders’ meeting, unless employee
representatives are required by mandatory law. If
the AG employs, as a rule, more than 500 em-
ployees, one third of the board is to consist of
employee representatives. If the AG employs, as a
rule, more than 2,000 employees, half of the su-
pervisory board members are elected by the em-
ployees (see B. Il. 1.d). The supervisory board
shall in particular supervise the management
board and is competent for the (internal) consent
to certain operative measures (see B. Il. 2. b) aa).

cc) Shareholders’ Meeting

The shareholders’ meeting shall resolve on all
matters expressly attributed to it by law or the
articles of association. The shareholders’ meeting
is not permitted to instruct the management board
with respect to the operative management of the
company, unless the management board has itself
requested that a decision shall be made by the
shareholders’ meeting. However, according to a
doctrine established by the German Federal Su-
preme Court in the so-called “Holzmiiller’ deci-
sion, the shareholders’ meeting shall grant its
consent to matters relating to the management of
the company which materially affect the member-
ship rights of the shareholders, in particular upon
the intended sale and disposal of material assets.

c) Share Capital, Shares, Sale and Transfer
of Shares

The minimum stated share capital of an AG
amounts to EUR 50,000. The minimum nominal
amount per share is EUR 1.00. The creation of
preference shares is possible. The shareholders’
meeting may resolve upon an authorized or condi-
tional capital.

In contrast to the law governing the GmbH, the
sale and transfer of shares in an AG does not
require a specific form. According to the articles of
association, however, the transfer of registered
shares - as opposed to bearer shares - may be
subject to the consent of the company. Consent is
generally granted by the management board
under consideration of the best interests of the
company.



Jliobble gencTBusa B OTHOLLEHUM akumii AlC, 3aperu-
CTPMPOBaAHHOIO Ha 6Gupxe, AOMKHbI COOTBETCTBO-
BaTb WHcavgepckomy npasy. HapyweHwe wHcan-
OEepcKnxX HOpM, Kak npaBumno, sIBNSETCA MpecTtyn-
NEeHneM.

Kak ykasaHo B yactu G. lll. 1, B OTHOLIEHUN aKLmMiA
KaK 3apermcTpupoBaHHbIX Ha Bupxe, Tak 1 He 3ape-
rMMCTPUPOBAHHbLIX KOMNAaHWIA, AOMKHbI cobnoaaTbes
onpeaeneHHole TpeboBaHus yeBedomneHus. Hapy-
LeHne 3Tux npasun npnBoanT K NpMOCTaHOBITIEHUIO
COOTBETCTBYIOLLMX NPaB akLMoHepa.

3. YyacTMe B KOMMaHAMUTHbLIX TOBapu-
wecTtBax (KN

a) OO6Lwwue nonoxeHus

Hemeukoe KOMMaHOUTHOE TOBaPULLECTBO COCTOUT
M3, Kak MWHMMYM, OOHOrO MOMHOro ToBapuwa u
OAHOro KOMMaHAUTHOro ToBapuwa. Ecnn kommaH-
OWTHBIN TOBapull BHEC YCTaHOBIIEHHbIA BKNag,
KOTOpbIA  [OmkeH OblTb  3aperncTtpMpoBaH B
TOProBOM peecTpe, TO OH He HeceT OTBETCT-
BEHHOCTb MO pJonram TtoBapuwiectBa. OTBeTCT-
BEHHOCTb MOMIHOrO TOBapulla He OorpaHuyeHa,
O[JHaKO CyLLeCTByeT BO3MOXHOCTb yvactus M'moX B
KayecTBe MOJSIHOro ToBapuia. ATO NpenocTaBnseT
XOpOLUYKD BO3MOXHOCTb WMHBECTOPaM OrpaHuynTb
CBOKO OTBETCTBEHHOCTb. Takum obpasom, KI c
M6X B KayecTBe MOSIHOrO ToBapuwa SBNSAETCA
OYeHb pacrnpocTpaHeHHON hopMON PULNYECKOTo
nvua B NepmaHum (GmbH & Co. KG).

b) AKUMOHEPHO-KOMMaHAUTHOE
ToBapuiiecTBo (KMaA)

YyacTve KOMMaHAMTHBIX TOBapULLEA MOXET Takke
MMEeTb MECTO Npu Toproene Ha ¢oHaoBon Gupxe.
Takne KI HasbiBatoTca KlMaA. HecmoTpst Ha To, 4TO
Takasi npaBoBas ¢opma peako UCMonb3yeTcsl B
epMaHun, OHa XOpOoLIO NOAXOAUT AN CEMENHOro
OM3Heca C MMHOPUTAPHLIMK akKUUOHepamu, Mo-
CKOMbKY MO3BONSIET NOSTHOMY TOBApULLY OCYLLECTB-
NATb KOHTPONb. Tem He MeHee, nepefada JoOnen
KOMMaHAMTHOIO TOBapuLLia BCe eLle o4YeHb npocTa
N 9KOHOMUYHA.

c) [paBa n o06A3aHHOCTN TOBapuLen

Ecnn uHoe He npefycMOTPEHO YCTaBOM, MOMHbIN
TOBapuL, HeceT OTBETCTBEHHOCTb 3a OCYLLECTB-
neHve OeATenbHOCTM KOMMNaHuM 1 NpeactaBneHne
ee uHTepecoB. KoMMaHaNTHbIE TOBapWULLM, B TO Xe
BpEMSl, MMEKT MpaBO Ha MONy4YeHUe COOTBETCT-
BylOLLEN MHbOPMaLIMK N, KOHEYHO, Ha OO0 B Npu-
Obinn.

Any actions with respect to the shares in a listed
AG must comply with insider law. The violation of
insider trading directives regularly constitutes a
criminal offence.

As set out in G. lll. 1, certain notification require-
ments must be met for shareholdings in both listed
and non-listed companies. A violation of these
rules results in suspension of the respective
shareholders’ rights.

3. Participations in Limited Partnerships
(KG)

a) General

A German KG consists of at least one general
partner and one limited partner. Provided that the
limited partner has paid in fixed contributions,
which must be registered with the commercial
register, he is not liable for the partnership’s debts.
The liability of the general partner is unlimited but
it is permitted to implement a GmbH as general
partner. After all, this affords a good opportunity
for investors to limit their liability. Therefore, a KG
with a GmbH as general partner is very common
in Germany (this structure is called a
GmbH & Co. KG).

b) Partnership Limited by Shares (KGaA)

Moreover, participations of limited partners can
also be appropriate for public trading via stock
exchanges. Such KGs are called KGaA. Although
the legal form of a KGaA is rarely used in Germa-
ny, it is well-suited to a family-owned business
with minority shareholders, since it allows the
general partner to exercise control. Nevertheless,
the transfer of the limited partner shares is still
very uncomplicated and cost efficient.

c) Rights and Duties of the Partners

If not otherwise stated in the articles of associa-
tion, the general partner is responsible for the
business management and representation of the
partnership. Limited partners, on the other hand,
are entitled to receive all relevant information and,
of course, to participate in profits.
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4. WHble TOBapuwecTtBa / napTHepcTBa
(BKNOYaa HernacHoe TOBapuULLECTBO)

a) [locymapcTBeHHO-4acTHble NapTHepCcTBa

"ocyaapCTBEHHO-YaCTHLIE MAapTHEPCTBA HE perynu-
pytoTCs Kakum-nnbo cneumanbHbIM 3aKkoHo4aTenb-
cTBOM. B rocygapcTBeHHO-4acCTHbIX MapTHepCcTBax
MHBECTOp paboTaeT COBMECTHO C onpenerieHHbIMU
rocyfapCTBEHHLIMWU OpraHamy C Liefbio pas3BuTUS,
yMpaBneHnsa uUnu MNOoAAEpXaHus rocyaapCTBEHHON
MHPACTPYKTYpbl. Takme TpaHCMOPTHbIE MPOEKTHI,
KaK cuMcTeMbl JOPOXHbIX cOopoB, obpaboTka OTXo-
OOB WM COPOC CTOYHbLIX BOA, ABMAAKTCA TUMUY-
HbIMW MNpUMepamMn ANis roCygapCTBEHHO-YaCTHbIX
napTHepcTB. B3ameH uHBeCTOp nonyyaeT UeHHble
NULEH3UN N MOXET MOMyYUuTb AOCTYM K HOBbIM
chepam npeanpyHUMATENbCKOM  AEATENbHOCTH.
Co3gaHue rocyaapCTBEHHO-4YaCTHbIX MNapTHEPCTB
TpebyeT cocTaBneHnss MNogpoOHbIX MUCbMEHHbLIX
OOroBOPOB O COBMECTHOM MpPeanpusaTUn, MMeLLnX
cxopcTeo ¢ KT

b) HernacHble ToBapuLiecTBa

HernacHble ToBapuiliecTBa ygobHbl B TOM cnydae,
€Cnn MHBECTOp XOo4eT caenaTb BKMag B onpeae-
NeHHbI OnsHec 6e3 npuBreYeHUst Kakoro-nmbo
BHUMaHWUA. B OTHOWeEHUN TpeTbux nuu Oedatenb-
HOCTb OCYLLECTBNSAETCA TOSbKO rMacHbLIM TOBapu-
leM. BHyTpeHHMe e OTHOLEHUA Mexay Hernac-
HbIM W TMacHbIM TOBapuLLiaMn MNpeaycMaTpuBaloT
onpefeneHHole  uHaHcoBble  obsA3aTenbcTBa
HernacHoro ToBapuwa B OOMeH Ha yyacTne B
npubbinu. [na co3gaHus HernacHoro ToBapu-
LecTBa CTOPOHbI ODObIYHO 3akKno4yarT LOroBop B
NUCbMEHHOW (popMe, XOTS 3aKOH, B CYLUHOCTW,
Takoro TpeboBaHMs He yCTaHaBMMBAaET.

5. EBponenckue KomnaHum

MomMnmo  BbilleyKas3aHHbIX  OPUAMYECKUX ML,
CO3[aBaeMbIX Ha OCHOBE HaLMOHAIIbHOIO 3aKOHO-
0aTenbCTBa, C Lienblo 06beanHeHs nnu cosgaHns
Ou3Heca CyLLEeCTBYIOT HECKOMBLKO NPaBoBbLIX hOpM,
OCHOBaHHbIX Ha EBponeickom npase. Vx mncnonb-
30BaHWe npeanonoXutenbHo Bckope OyaeT BO3-
MOXHO B CTpaHax-ydacTHuuax EBponerickoro
Coto3a n EBponenckon 3KOHOMWYECKOW 30HBblI,
Bkntoyaa [epmaHuio. Pedb nget o EBponenckon
KOMnaHun 1 EBponenckon YacTHOW KOMMaHuu.

a) EBponelickoe akuuMoHepHoe ob6LecTBO (SE)

EBponelickas komnaHusa (nat. Societas Europaea,
abbp. "SE") asnsetcs esponenckum Al. [paBoBas
CTpyKTYypa EBpOMEncKkon KOMMNaHUM OCHOBaHa Ha
npaBe EBPONENCKOro  3KOHOMMUYECKOrO  Co06-
LLleCcTBa, KOTOpOEe WMeeT MpsIMoe [OeWCTBUE Ha
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4. Other Partnerships (including Silent
Partnerships)

a) Public Private Partnerships

Public private partnerships in Germany are not
subject to any specific statutory law. In public
private partnerships, investors and certain public
bodies co-operate to develop or operate or main-
tain public infrastructures. Traffic projects like toll
charge systems, waste management or waste
water disposals are typical examples of public
private partnerships. In many cases, the private
investor is responsible for planning, establishing
and financing the project. In return he obtains
valuable licenses and is able to gain access to
new business areas. The establishment of public
private partnerships requires detailed written joint
venture contracts bearing similarities to a KG.

b) Silent Partnerships

Silent partnerships are advisable if an investor
wants to invest in a certain business without at-
tracting any attention. In relation to third parties,
the business is run only by the non-silent partner.
However, the internal relationship between the
silent partner and the non-silent partner provides
for certain funding obligations of the silent partner
against profit sharing. To establish a silent part-
nership the parties usually conclude a written
agreement although such form is not generally
required by law.

5. European Companies

In addition to the aforementioned national legal
entities for the incorporation or establishment of a
business, several legal forms based on European
law have or will soon become available in the
member states of the European Union and the
European Economic Area including Germany,
notably the SE and the SPE.

a) European Stock Corporation (SE)

The European Company (denoted by its Latin
name Societas Europaea, abbr. "SE") is a Euro-
pean AG. The legal framework of the SE is based
on Community law directly applicable in all EU
member states and the member states of the EEA



TeppuTopun BCex CcTpaH-dneHoB EC, a Takke
cTpaH—yyactHuy, KoHBeHuun E33, a Takke Ha
COOTBETCTBYIOLLEM HAUUOHANbLHOM 3aKoHOAaTenb-
CTBe, MPUHATOM C Lenbio BBedeHus Esponenckon
KOMNaHuM B pasnuyHble MpaBoOBble CUCTEMBI.
EBponelickass koMnaHus npenoctaBnseT rmbKocTb
B OTHOLLUEHUU KOPMOPATMBHOIO ynpaBfeHus U
yyacTnst paboTHUKOB (CM. HUXeE).

Takke EBponenckas komMnaHuss MoOXeT ObITb
Mcnonb3oBaHa B kayecTBe CpeAcTBa AN TpaHc-
rPaHMYHbIX CAMaHUA, T.K. EBponenckas komnaHus
MOXET ObITb, B YaCTHOCTU, CO3[aHa NyTeM CIUAHUS
OBYyX 1 Bonee 1opuan4ecknx nuu, HaxXoasiLMXcs Ha
TEPPUTOPUN PasnnyHbIX CcTpaH-yneHoB EC/ESDS.
Tem He MeHee, c Tex nop, kak EBponewnckas
OVPEKTMBA O TPaHCrPaHW4YHbIX CnusHusax Obina
BBedeHa B pJencteue B epmanum B 2007 roay,
HEeKOTOpble pUaMYecKne nuvua, Cco3haHHble Mo
repMaHCKoOMy 3aKkoHOOATeNnbCTBY, MOTMyT Takxke
HaMpsIMyHo y4acTBOBaTb B CIIUSIHUAX C KOMMNAHUAMM
apyrux ctpaH-yneHos EC/EQ3.

EBponerickas akuMOHepHas KOMMaHWs UMeeT cre-
AayoLine vyepTbl:

= ronyyaeT NpaBoCMnocoGHOCTL Mocrne perucrpa-
Lmn.

= YcTaBHbIA KanuTan [QOoMmKeH COCTaBnsATb He
meHee EUR 120,000.

=  Axkumm MorytT npogasaTbCd Ha OHOOBOM
oupxe.

=  KOpuanyeckuin agpec n roroBHON odnc Kom-
naHuu, T.e. MECTO, rge OCYLLEeCTBMseTCs one-
paTUBHbLIA KOHTPOMb KOMMaHWEN U HaxXOAUTCH
ee pYKOBOACTBO, AOIMKHbl ObITb Ha Tep-
putopun opHoWn cTpaHbl-dnieHa EC/EJ3, Ho
MOryT ObITb MepeHeceHbl U3 OZHOW CTpaHbl-
yyacTHuMUbl B fApyryto 6e3 HeobxogmmocTu
nuksngaumm EBponenckon KomnaHum.

= Ha EBponenckne komnaHum He pacnpocrtpa-
HATCA HOPMbl 00 00A3aTenbHOM y4acTum
paboTHMKOB B YynpaBreHun. BmecTto 3TOro
obsizatenbHoe y4yactme paboTHMKOB — C
cobntogeHnem onpeneneHHbIX orpaHNYeHnin —
perynvpyeTcs cornawleHveM Mexay pyKoBOA-
CTBOM M paboTHMKaMW, 3aKroyeHne KOToporo
saBnsieTca 0bsi3aTenbHOM YacTblo Mnpolecca
co3fgaHua EBponenckon KoMnaHuuM u ycrnosu-
€M ee permcrpaumm.

= EBponeickas komnaHus JOMXKHa paccmaTtpu-
BaTbCs CcTpaHamu-ineHamn EC/ED3 kak
aKkumMoHepHoe o06LecTBO, T.e. BCE 3aKOHbI,
NPUMEHUMBIE K aKUMOHEPHOMY 0OO6LLecTBy B

Convention and the respective relevant national
legislation enacted to implement the SE in the
different jurisdictions. The SE allows for a more
flexible corporate governance and more flexibility
with respect to employee participation (see be-
low).

Furthermore, a SE can be used as a vehicle for
cross-border mergers, since a SE may, inter alia,
be established by way of merger of two or more
companies in different EU/EEA member states.
However, since the European Directive on Cross-
Border Mergers was implemented in Germany in
2007, certain corporations existing under German
law may also directly be merged with entities in
other EU/EEA member states

The SE has the following main features:

= Once registered, the SE has legal personal-
ity.
= A SE is required to have a minimum amount

of subscribed share capital of at least
EUR 120,000.

= The shares of a SE can be traded on a stock
exchange.

= The registered office of the SE and its head
office, meaning the place where effective
control of the SE is exercised and the man-
agement of the SE is situated, must be in the
same EU/EEA member state, but may be
moved from one to another member state
without the SE being dissolved or wound up.

= A SE is not subject to national employee
participation or co-determination law. Instead,
employee participation and/or co-
determination is — subject to certain limita-
tions — governed by an agreement between
the management and the employees, which
is a mandatory part of the process of estab-
lishing a SE and a prerequisite for its regis-
tration.

= A SE must be treated by the EU/EEA mem-
ber states as if it were an AG, i.e. all laws
applicable to an AG in the member state
where the SE is registered are applicable to
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CTpaHe-y4acTHuLe, Ha TeppuTopun KOTOPOWN
co3gaetcs EBponelickas koMmnaHus, NpUMeHs-
I0TCA K KOMMNaHWW, 3a UCKIKOYEHUEM Cry4yaes,
korga Hopmbl EC mnn HaumoHanbHbIA 3aKOH,
BBOASLLUNIA NX B AENCTBUE, TOBOPST 06 MHOM.

PykoBoACcTBO W ynpaBrieHne KomnaHuewn, npasa
akuMoHepoB U KoprnopaTueBHoe ynpasneHue 6onb-
e YacTbio perynupyloTca ee pernameHTamu u
MeHee — CTaTyTHbIM NpaBoOM, MO KpamHewn mepe,
TEOpPEeTUHEeCKN, MNOCKOJIbKy, KaK YKa3aHO Bbllle,
HauuoHarnbHble 3aKOHbl, MPUMEHsIEMble K aKLMO-
HepHbIM obLiecTBaM B CTpaHax-yyacTHMLAX, B
KOTOpbIX 3apeructpupoBaHa EBponenckas komna-
HUA, Takke npuMmeHslTca. B cnyyae ecnn Takowm
CcTpaHou 4ABnsieTcs [epmaHus, TakMM 3aKOHOM
O6ynet 3akoH 00 aKkuMOHEepHbIX obuwiecTBax (cm. B.
. 2).

PernameHTbl EBponencknx koMnaHum MoryT npegy-
CMaTpvBaTb KaK OQHOYPOBHEBYI CUCTEMY ynpas-
neHns ¢ OJHWM agMWHUCTPaTVBHBIM COBETOM,
KOTOpbIA OTBEYaeT 3a pPYyKOBOACTBO, BKOYas
nsbpaHue OMPEKTOPOB, M 3a BeAeHuWe Aen Komna-
HWW, TaK U OBYXYPOBHEBYIO CUCTEMY, COCTOSLLYHO
n3 npaeneHuns U HabniogaTenbHOro coseTa, Kak B
Al.

b) MepcnekTuBhbI:
komnaHus (SPE)

EBponenickass  4acTHas

B unoHe 2008 rogpa EBpokomuccusi onybnukosana
NpoekT 3akoHa o EBponenckom OO0 (nat. Societas
Private Europaea, atbp. "SPE"). B otnuume ot
EBponenckor KomnaHuu, NUb 3a HEKOTOPbIMU
uckroyeHnsamn, Esponenckas 4actHas komnaHus
OyaeT MOMHOCTLIO perynmpoBaTbcs npasoMm EBpo-
MENCKOro 9KOHOMMYECKOro coobLLecTBa, AENCTBY-
oMM HanpsiMyto BO Bcex cTpaHax EC. 31o 3Hauu-
TenbHO YMPOCTUT OCYLLECTBINEHNE TPaAHCTPaHNYHON
npeanpvHMMaTenbCKon AeATenbHOCTU U CHU3UT 3a-
TpaTtbl, OObIYHO CBHA3aHHbIE C CO3JaHVMEM U Befde-
Huem Bu3Heca Ha TeppuTopumn apyron ctpaHbl EC.
OpHako ¢ uoHa 2008 roga 3akoHoaaTenbHbIA NPo-
Lecc no [aHHOMYy BOMpocy Obin OCTaHOBIEH.
MpuynHOM TOMY MOCAYXWUIN ONaceHUst HEKOTOPbIX
CTpaH-y4yacTHUL, B TOM, YTO TPaaMUMOHHbIE HaLMO-
HanbHble npaBoBble hOpMbI OOLWEeCTBa C OrpaHu-
YEeHHOW OTBeTCTBEeHHOCTbo (cm. B. . 1) moryt
yTpaTuTb CBOE 3HayeHue, a Takke TO, YTO HEKOTO-
pble nonoxexus (nNpexage Bcero Hopmbl 06 06sA3a-
TENbHOM y4YacTum pabOTHWKOB B yMpaBneHUn, npu-
MeHsiemble K EBponenckor 4acTHOM KOMMaHWUW)
HaxoOsaTcs Bce ewe B cragum obcyxaeHus. B
CBSA3M C 9TUM MOKa HESICHO, Korga MMeEHHo u bypet
nn BoobLWe BO3MOXHO co3gaHue EBponerickon
YaCTHOW KOMMaHuu.
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the SE, unless the EU Regulation or the na-
tional implementation laws provide otherwise.

The administration and management, shareholder
rights and corporate governance of a SE are
essentially governed by its statutes and less by
statutory laws — at least in theory because, as
stated above, the national laws applicable to AGs
in the member state where the SE is registered
shall also apply — in Germany in particular the
Stock Corporation Act (see B. 1. 2).

The statutes of a SE can either provide for a one-
tier system of administration with one administra-
tive board which is responsible for both the man-
agement, including the election of managing direc-
tors, and the supervision of the affairs of the com-
pany, or a two-tier structure consisting of one
management board and one supervisory board
like an AG.

b) Outlook: Private

(SPE)

In June 2008, the European Commission has
published draft legislation on a European GmbH
(denoted by its Latin name Societas Private Euro-
paea, abbr. "SPE"). Contrary to the SE, with only
few exceptions, the SPE will be entirely governed
by European Community law directly applicable in
all member states. This is expected to significantly
facilitate cross-border business and reduce the
costs and complexity normally associated with
setting up and maintaining a business in another
member state. However, since June 2008, the
legislative process on this matter has been stalled,
in part due to resistance to the proposal in some
member states, which fear that the ftraditional
national legal forms of a GmbH (see B. 1. 1)
might become irrelevant, in part because some
issues (in particular employee participation and
co-determination rights applicable to a SPE) are
still under discussion. It is therefore not currently
clear if and when the SPE will, in fact, become
available.

European Company




6. CoBmecTHble npegnpuaTua (CI)

[Ba nnu 6onee opugnyecknx nuua Moryt obbeau-
HUTBLCSA B COBMECTHOE npeanpusatue. MNpuyinHon ero
CO30aHnNst MOXeT BbITb TOT (pakT, YTo ydacTHuk Cr1
WLLIET JOCTYMN K HOBOMY PbIHKY MITM MMEET HOy-xay,
KOTOpoe npeacTaBnaeT O6onblONW WHTEpec Ans
WHbIX YYaCTHMKOB COBMECTHOIO MNpPeanpuUsiTUS.
O6blyHO co3gaHue CI1 BbirogHo Ans oboux ero
Y4YaCTHMKOB.

CoBMeCTHblEe NPeanpUATMS MOryT ObITb pas3nMYHbIX
dopm. B cnyyae porosopHoro CIl1, o6veguHeHue
GasnpyeTcs TONMbKO Ha [ABYCTOPOHHUX Ccornawle-
Huax 6e3 obpasoBaHWs He3aBWCMMOW OpraHu3a-
umn. Mpu cosganmm CIT coBnagenbuesB Kanutana
€ro y4yacCTHVMKN ydpexaalT OTAeNbHYl cneumanu-
3MPOBaHHYIO OpraHu3auulo Ans coBMecTHon pabo-
Tol. Takas opraHu3aumsa 4acto wumeeT opmy
Hemeukoro KI nnu M'moX.

lll. TMpuobpeTeHne HeOABUKMUMOCTHU

1. OnucaHme M npaBa Ha HeaABWXUMOEe
MMYLLECTBO

a) KapacTtpoBbi nnaH

B NepmaHuu 3emernbHble y4acTKN permcTpupyroTca
KaK B 3eMJieMepHOM YyrnpaBrneHnn, Tak n B 3emMersib-
HOM peecTpe. B cBA3M C 3TUM YyCTaHOBREHUE
CODCTBEHHMKA 3eMEenbHOro y4vacTka sBnsieTcs
6bICprIM N HaaeXHbIM.

Kaxabl 3eMenbHbIN y4acToOK pasferieH Ha Tak Ha-
3blBaemMble KagacTpoBble YyyacTku. Kaxgein 3e-
MEnbHbIA Yy4aCTOK COCTOMT W3, KaK MWUHUMYM,
O[IHOr0 KafacCTpOBOro y4yacTka, HO MOXEeT Takke
COCTOSATb M3 HecKonbkux. Kaxabli KagacTpoBbi
Yy4acTOK WMeeT COOTBETCTBYHLMIA HOMEP MU
perncTpupyeTca B 3eMIIEMEPHOM  YNpaBneHun.
KapacTpoBbli nnaH CcoaepXuT LEeHHY UKHAOop-
MaLMIO O TOYHbIX rpaHuuax, opmMe M pacrorso-
XXEHUN KagacTpPOBbIX YYaCTKOB. Takke BaXHO
M3y4nTb KaJacTpOoBbIi NNaH, YTobbl yoeanTbes, 4To
y 3eMernbHOro y4actka ecTb [OCTyn K Jgoporam
obuwero nonb3oBaHusa. Kpome TOro, KkagacTpoBble
nnaHbl MOryT cofepxaTb UH(opMaLmo O CyLlecT-
BYIOLLLEM HOBOM CTPOMTENbCTBE W HaA3EMHbIX
KOHCTPYKLMSX, T.€. 34aHUAX Ha rpaHmLax ydacTka.

b) 3emenbHbIN peecTp

KapacTtpoBble yyacTkum Takke perucTpupyroTcs B
3eMeNnbHOM peecTpe, KOTopbi BegeTcd 3emernb-
HblMu cyaamu. OH COCTOMT U3 MepeyHs u Tpex
pasgenos. [lepedyeHb COOEPXUT HOMeEpP  UNn
HOMepa 3emenbHbIX Yy4acTkoB. [lepBbln pasgen

6. Joint-Ventures (JV)

Two or more enterprises can cooperate in form of
a JV. Reasons for the establishment of a JV can
be that a participant of the JV is seeking access to
a new market or has very special know-how which
is of great interest to the other JV-partner. Usually,
both JV-partners benefit from the JV.

JVs can appear in various forms. In the case of a
contractual JV, the cooperation is only based on
bilateral agreements without forming an indepen-
dent organization. In the case of an equity JV, the
partners of the JV set up a single purpose vehicle
for their collaboration. Such entity often adopts the
legal form of a German KG or a GmbH.

lll. Acquisition of Real Estate

1. Description of and Title to Real Estate

a) Cadastral Map

In Germany, land is registered both with the cada-
stral office and the land register. Therefore, a title
search is quick and reliable.

Every piece of land is divided up into cadastral
plots. Each piece of land consists of at least one
cadastral plot but may consist of several. Each
cadastral plot is given a corresponding plot num-
ber and registered with the cadastral office. The
cadastral map contains valuable information on
the exact boundaries, the cut and the location of
the cadastral plots. It is also important to examine
the cadastral map to ensure the property is ac-
cessible by public roads. In addition, the cadastral
maps contain information on the existing devel-
opment and superstructures, i.e. buildings cross-
ing the boundaries.

b) Land Register

The cadastral plots are also registered in the land
register. The land register is kept at the district
courts. It is divided up into an inventory and three
sections. The inventory contains the plot number.
Sec. 1 contains information on ownership of the
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coaepXuT MHGopMaLMio O npaBe COOCTBEHHOCTU
Ha 3eMEernbHbI Yy4acTOK, T.e. CODCTBEHHWKE WU
nNpY HanM4YUM HECKONbKNX COBCTBEHHMKOB — 06 MX
Jonsx, a Takke WMHorga OTMETKM O perncrpauuu
CepBUTYTOB B MONb3Yy 3EMENbLHOro yyactka. Bropon
pasgen cooepxut obpemeHeHns], BKIoYasa cepBu-
TYTbl, OFPaHUYEHHbIE NUYHbIE CEPBUTYThHI, Y3YdpyK-
Tbl, NpeaBapuTenbHble 3anucu (0 nepefade) u
OrpaHUYeHns pacrnopsikeHus, Takne Kak Hacnencr-
BEHHOe npaBo 3acTpouku, (cm. B. llI. 2. d). TpeTui
pasgen CooepXuT Takue obpeMeHeHus], Kak nnoTe-
Ka, nosemerbHbIA OONT U peHTHbIn gonr. [Npas.a,
3aperncTpupoBaHHbIe B 3EMENTbHOM peecTpe, ume-
10T pasnuyHbii npuoputet/ovepeaHocTb. Kak npa-
BWUIO, OMepedHOCTb NpaB 3aBUCUT OT MOMEHTa MX
peructpauun, T.e. NPUOPUTET MMEET MpaBo, 3ape-
rMCTPUPOBAHHOE paHee.

c) [Hdob6pocoBeCcTHOCTb

Jlloboe nuuo moxeTt Ao6pocoBECTHO nonaraTtbest
Ha wHdOopMaUMIO, CoAepXallylcsa B 3eMeflbHOM
peecTpe, U NOANEXWUT 3aliuTe B TOM CMbICAE, YTO
coAepxaHue 3eMernbHOro peecrtpa cuyuTaetcs
BEPHbIM, HE3aBUCUMO OT OEeNCTBUTENBbHOro Moro-
XeHuns Bewen. Takum obpasom, MOXHO npuo6-
pectn 3emenbHbli  Yy4acToK y COBCTBEHHMKa,
3aperMcTpuUpoBaHHOrO B 3EMESbHOM peecTpe faxe
Torga, Korga OH TakoBblM He sBrnsieTcs. bonee
TOro, obpemeHeHusi, He 3aperncTpupoBaHHbIE B
3eMenbHOM peecTpe, KakK npaBuno, CuYuTalTCA
HeCyLeCTBYIOWMMN B OTHOLUEHWM MOKynaTens.
Cnepctemem 3TOr0 SBNSETCSH MPO3PAYHOCTb, a
Takke BbICOKad HaOEXHOCTb CAENOK C HeABWMXU-
MOCTbIO.

B oTnmuMe OT TOProBoro peecTpa, 3eMenbHbIN
peecTp QOOCTyneH TOMbKO HOTapuycy B ceTu
UHTepHeT. Bonee Toro, Ana nony4eHus uHgopma-
UMM N3 3eMenbHOro peectpa HeobxoaMmo Mpo-
SBUTb pearnbHbli NMHTepec. [MokynaTtenb HeaBWXU-
MOro WMyLLECTBa, Kak npaBuno, um obnagaer.
3emernbHble kagacTpbl SABMAOTCA  o6LenocTyn-
HbiMM (a B HeEKOTOpbIX obnactax — M B CeTU
UuTepHeT).

2. Bugbl npaBa COGCTBEHHOCTM Ha 3e-
MernbHble YYaCcTKu

JTroboe nunuo, kak usnyeckoe, Tak 1 pUanveckoe
(rocyoapCTBEHHOE WNU YacCTHOE), Kak Hanpumep
denepanbHble 3emnu B [epmaHun, ropoaa,
panoHbl, akUMOHEpPHbIe 00LecTBa nnmn obecTea ¢
OorpaHWYeHHOM OTBETCTBEHHOCTbIO, a TaKkke ToBa-
puLLiEECTBA M NMPOCTble TOBapuLLECTBa, MOXeT ObiTb
CODCTBEHHUKOM 3eMenbHOro yyacTka. CyllecTBytoT
pasnuyHbie BUAbl COGCTBEHHOCTM Ha 3EMITHO.
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plot of land, i.e. the owner or, in case of several
co-owners, the shares of the co-owners, and
sometimes notes of registrations of easements in
favor of the plot of land. Sec. 2 contains encum-
brances including easements, limited personal
easements, usufructs, priority notices (of con-
veyance) and restraints on disposal such as herit-
able building rights (see B. lIl. 2. d). Sec. 3 con-
tains the liens such as mortgages, land charges
and annuity land charges. The rights registered in
the land register have different priorities/ranks.
Generally, the priority of the rights depends on the
time of their registration, i.e. the older right is
ranked higher than the more recent right.

c) Good Faith

Anyone may rely on the content of the land regis-
ter in good faith and is protected to the effect that
the content of the land register is considered to be
correct, regardless of its actual correctness.
Therefore it is possible to acquire land from the
owner registered in the land register even if he is
not the true legal owner. Further, encumbrances
that are not registered in the land register are
generally deemed as nonexistent vis-a-vis a pur-
chaser. This leads to great transparency and
makes real estate transactions reliable and safe.

Unlike the commercial register, the land register
can only be inspected online by a notary public.
Furthermore, to receive information from the land
register a valid interest has to be demonstrated.
However, the purchaser of a real estate property
generally has such valid interest. Cadastral maps
are publicly available (and in some municipalities
available online).

2. Types of Ownership in Real Estate

Every person and every public or private legal
entity (e.g. German federal states, cities, munici-
palities, AGs or limited liability companies as well
as partnerships or civil-law partnerships) may be
the owner of land. There are different types of real
estate ownership.



a) EpuHonu4Hasn, obwasn

coOGCTBEHHOCTb

coBMeCTHas n

Hanbonee pacnpocTpaHeHHOW popMON COBCTBEH-
HOCTW AIBMSETCA eOUHOMWYHas, korga ogHo usu-
YecKoe Unu LpUanYecKoe NUUo MMeeT B COOBCTBEH-
HOCTW 3eMenbHEIN y4acTok. B cnyyae, korga 3emns
HaxoauTCs B COOCTBEHHOCTM HECKOMbKUX n3sm-
YECKMX WNWN OPUAMYECKMX JWL, OHM SIBNSKTCSA
COCOOCTBEHHUKAMM WM COBMECTHLIMU COGCTBEH-
Hukamun. B cnyyae obwen cobcTBeHHOCTU Hambo-
nee 4yacTbiM Cry4yaem siBNsieTCA CuTyauus, Korga
COCOOCTBEHHUK MMeeT oMo B COOCTBEHHOCTU
onpeneneHHoro pasmepa, Hanpumep, 1/2. Kaxpas
aons MoxeT ObITb MpogaHa wunn obpemMeHeHa o
OTAENbHOCTU, a Takke, Kak npasuno, 6e3 cornacus
apyrux cocobcTBeHHuKoB. [Mpu coBMecTHOM co6-
CTBEHHOCTU KaXAbli COOCTBEHHMK MMeEeT npaBo
CcoBCTBEHHOCTM Ha BCHO 3EMJSII0 B LIENTOM COBMECTHO
C OpyrMMy COOCTBEHHMKAMM M NOITOMY OrpaHU4eH
ux npaBamMn. Becb 3eMenbHbI y4acTOK MOXeT
ObITb NpoAaH UM obpemeHeH TOSbKO MO cornatle-
HUIO BCEX COBCTBEHHUKOB, HO HE YacTsIMU.

b) 3aaHuA 1 nHble 06bLEKTbI HEABMKUMOCTHU

CoOCTBEHHOCTb Ha 3eMerbHbIA y4acToK BKIOYaeT
B cebss Bce 0ObEeKTbl, MPOYHO MNPUKPEMNIEHHbIE K
3emrie, Kak HanpvMmep 3gaHus u rapaxu. 3gaHus,
3aKpenneHHble 3a 3emMren, BKNioYvalT B cebsa Bce
3ANeMeHTbI, ABNALLMECH YaCTblo ero KOHCTPYKLUUU.
Mpun onpegeneHHbIX yCrnoBmsX 3To MOryT BbiTb Npu-
HagnexHoctTn u obopygoBaHne 34aHUs, €CNu OHU
ObINM N3roTOBMEHbI CNeunanbHO AN KOHCTPYKUUK
3[0aHNs, €CNU OHM COCTaBMSAT C HUM eauHoe
Lenoe v 3HauuTernbHO BRMSIOT Ha BHELUHW OBNuK
3g0aHus B uenom. Npogaxa 3emnu, Takum obpasom,
BCeraa BK4YaeT B cebs npogaxy 3aaHus, Haxoas-
erocsa Ha Hel. Bo BHOBb 06pa3oBaHHbIX repmaH-
ckux 3emnsx (bpaHgeHOypr, MekneHbypr-Mepea-
HAsa Nomepanusa, TopuHrna, CakcoHusi, CakcoHus-
AHranbT) n BoCcTO4HOM Yactu BepnuHa, HaobopoT,
npaBo cobcTBeHHOCTM npuobpeTtanoce o 1990
roga TONbKO Ha 3[4aHus, B TO BPEMS Kak 3eMerb-
HbI/ Y4aCTOK, HA KOTOPOM OHW HaxoguSUCb, MPOCTO
apeHgoBancs. [aHHada Hopma npogorkuna cBoe
aenctene nocne obbeauHeHuss [epmaHun, u,
Taknm obpasom, NOHSATUE HE3aBUCUMOW COOCTBEH-
HOCTM Ha 34aHuMs OO0 CuxX Mop CywecTsyeT B
BocTouHou N'epmanun.

c) KoHaoMuHuymbli

aa) OOwwue nonoxeHus

HemeLkoe npaBo Takke NPU3HAET NUYHY CO6-
CTBEHHOCTb KOHAOMWHWYMOB, KOTOpasi Takke Mo-
XKEeT BKIoYaTb NPaBO UCKIOYMTENBHOTO UCMONb30-

a) Sole, Co- and Joint Ownership

The most common form of ownership is sole
ownership, i.e. one person or company owns a
piece of land. Where land is owned by several
persons or companies, they are co-owners or joint
owners. In the former, more usual case every co-
owner has a share of the property to a certain
fraction, e.g. 1/2. Each co-ownership share can be
sold and encumbered separately and generally
without the consent of the others. In case of joint
ownership, each owner owns the whole land
jointly with the other owners and is therefore re-
stricted by the rights of the other owners. The
whole piece of land can only be sold and encum-
bered by all joint owners, but not separately.

b) Buildings and Other Components

Ownership of land includes all objects firmly at-
tached to the land, e.g. buildings and garages.
The premises attached to the land consist of all
components used for their construction. This can
under certain circumstances include the fixtures
and fittings of a building, if they were customized
to the building structure, if they form a unity with
the building and they have considerable impact on
the appearance of the building as a whole. The
sale of real estate thus always includes the build-
ing located on it. By contrast, in the newly-formed
German states (Brandenburg, Mecklenburg-
Pomerania, Thuringia, Saxony, Saxony-Anhalt)
and the eastern part of Berlin ownership only was
procured before 1990 buildings, whereas the
property on which it was located was simply
leased. This regulation was continued after reuni-
fication of the German states, so this concept of
independent ownership of buildings still exists in
East Germany.

c) Condominiums

aa) General

German law also acknowledges the individual
ownership of condominiums, which can also in-
clude the right to the exclusive use of parking
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BaHMS NapKOBOYHbIX MECT, NOABAaNoB U GankoHOB.
JInyHass coBGCTBEHHOCTb Ha CaMu KOHOOMUHWYMbI
BKMtoyaeT B cebsi obuyto cOGCTBEHHOCTb Ha BCHO
nnowans obLiero nonb3oBaHWs B 34aHUN KOHOO-
MUHMYMaA. JTo obLiee MMYyLWecTBO BKM4YaeT B
cebsa camy 3emro, a Takke BCE yyacTkm u obopy-
JOBaHMe B 30aHUKW, HEe HaxoAdsAlMecs B JUYHOW
cobctBeHHocTn. CospaeTtca oHO CpeAacTtB Aans
pEMOHTA W COOEPXaHMS MMYLLECTBa, Haxoas-
werocs B obuwen cobcTtBeHHOCTU. Bknaabl B 3TOT
doHA He BO3MeLLalTCca nocre npogaxu KOHO4oOMM-
HUyMa.

bb) MpeobpaszoBaHne B KOHAOMUHUYM

[ns npeobpa3oBaHns MMyLLECTBa B KOHOOMUHUYM
n o6yt cobCTBEHHOCTb, HEOHXOAMMO COCTaBUTb
HOTapuanbHO 3aBepeHHbIi [OKYMEHT O pasge-
neHuMn MMyLLecTBa Mexay Bnagenbuamu. JaHHbIN
OOKYMEHT coaepxuT B cebe onucaHve Kaxgon
KBapTUpPbl M LUBETHbIE MiaHbl 30aHus, UNCTPK-
pytoLime nnowanb KOHOOMUHUYMOB, HaxO4sLLYOCS
B nwnyHonm  cobctBeHHocTM. Kak  npaBwuno,
COOTHOLWeHMe obLwen COBCTBEHHOCTU M JIMYHON
COBGCTBEHHOCTM KOHAOMMHMYMa B pamkax obLuen
nnowagn 3gaHus paBHo. OfgHako 3TO COOTHO-
LLEHME MOXET MEHATLCH B CBA3U C NocreayoLwmumm
paclwmMpeHsaMy nnowaan 3gaHus, Hanpumep, 3a
cyeT mMaHcapgbl. Takoe npeobpasoBaHue TpebyeT
OKOHYaTENbHOro roCy4apCTBEHHOIO YTBEPXOEHMWS
B OTHOLLUEHUWN KaXKOoW KBapTupbl. Kakabii KOHOO-
MUHWYM VHOUBMAYaNbHO 3aHOCUTCS Ha OTAENbHbIN
NNCT B 3eMeNbHOM peecTpe, (3eMernbHbIN peectp
KOHAOMMHUYMOB) U C 3TOr0 MOMEHTa SIBNSETCA B
COOTBETCTBMM C NMPUMEHVMMbLIM MPaBOM HE3aBMWCU-
MbIM OT WMYyLLUECTBA WHbIX KOHOOMMHWYMOB Ha
AaHHOM 3eMernbHOM y4acTKe.

cc) Mepepaya npaB Ha KOHOOMUHUYM

Tak xe, KaK U 3eMro, KOHAOMUHUYM MOXHO Hesa-
BMCUMO MepedaBaTb, 0TAaBaTb B 3anor WU UHbIM
obpa3om obpeMeHsITb. Kpome Toro, npogaxa 3arno-
)KEHHOTO MMYLLIeCTBa He BINUSET Ha KOHOAOMWHUYM.
Mpopaxa e KOHAOMWHUYMa MOXeT Mpu onpene-
neHHbIX obcTosiTenbcTBax TpeboBaTb cornacusi
APYIMX COGCTBEHHMKOB KOHAOMMHMYMA Ha TOM e
3eMenbHOM y4acTKe UM AOMOYNPaBnsioLLEero.

d) HacnepcTBeHHOe NpaBoO 3aCTPOMNKM

B cooTBETCTBMM C HEMELKUM NPaBOM MOXET ObITb
chopMUPOBAHO HacNeACTBEHHOE MpaBO 3acTpoOu-
Kn. HacneacteeHHoe nNpaBo 3aCTPOWKW NpefocTas-
ngetT npaBo CTpPOUTb W BNageTb 34aHMeM Ha
3eMernbHOM y4acTke (Unu nof 3emrnen, Hanpumep,
noA3eMHasi NapkoBKka) B TEYEHWEe onpeneneHHoro
nepvoga BpemeHW, Hanpumep 99 net. 3gaHue
cunTaeTca cobBCTBEHHOCTbIO obnapartens Hacneg-
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spaces, cellars or balconies. The individual own-
ership of the condominium itself includes the co-
ownership of all commonly used spaces in the
condominium building. This co-owned common
property embraces the land itself as well as all
those sections and facilities of the building that are
not subject to individual ownership. A fund for
maintenance work is created for the maintenance
of the common property which is not refunded
upon the sale of the condominium.

bb) Conversion into Condominium

To convert a property into condominiums and
common property a notarized partition deed must
be drawn up containing a description of each
apartment and colored plans of the building illu-
strating the individually owned condominium
space. Generally the ratio of co-ownership of the
common property corresponds with the ratio of the
individually owned condominium space in relation
to the whole building, but may alter due to subse-
quent expansions within the building, e.g. in the
attic. Such conversion requires a governmental
certificate confirming separated units. Each con-
dominium is individually recorded in a separate
folio in the land register (condominium land regis-
ter) and is henceforth with respect to the applica-
ble law independent of other condominium proper-
ty on the same land.

cc) Transfer

Like land, a condominium is independently trans-
ferrable and can be independently charged or
otherwise encumbered. Likewise, a foreclosure
sale does not affect other condominiums. The sale
of the condominium can, however, under certain
circumstances require the approval of other con-
dominium owners on the same land or of the
building administrator.

d) Heritable Building Right

Finally, heritable building rights can be created
under German law. A heritable building right en-
titles one to build and own a building on a piece of
land (or below ground, e.g. underground parking)
for a certain period of time, e.g. 99 years. The
building is considered an integral part of the herit-
able building right and not of the land. Heritable
building rights are often used by municipalities or



CTBEHHOIO npasa 3acTpoViku, a He COBCTBEHHWKA
3eMenbHOro y4yacTtka. HacneactBeHHble npaBa
3aCTPOMKM Y4acTO WCMOMb3ylTCH OOWMHAMK Unu
LlepkoBbto anst Toro, YtoObl OCTaBaTbCA COOCTBEH-
HUKaMK 3eMnu, nosfy4vasi Mpu 3TOM EXEerogHyto
3eMesNbHYl0 apeHnHylo nnaty pasMepom OObIYHO
4 -59% OT CTOMMOCTM 3eMEIIbHOro y4yacTtka B rop.
Tak e Kak W peHTa, apeHaHasi nnarta 3a 3eMmsio
MOXET MognexaTb WHAeKcauuu, T.e. YBENu4u-
BaTbCA B COOTBETCTBUM C OMpedeneHHbIM WHOEK-
COM, KaKk Hanpumep, UHAEKC NOTpednTENbCKUX LiEH.
HacnepncteeHHoe npaBoO 3aCTPOWMKM MOXET BO3HMU-
KaTb M3 JOrosopa mMexagy CobOCTBEHHWKOM 3eMnn U
Bnagenbuem 3TOro npaBa U AOMKHO ObiTb 3ape-
rMMCTpUpOBaHO B 3emenbHoMm peectpe (cMm. B.
[ll. 1. b). Bonee Toro, cosgaeTcs oTAENbHBLIN MNCT,
peecTp HacneacTBEHHbIX MpaB 3acTponkW, B
KOTOPOM BrageneL, [AaHHOro npaBa perucrpu-
pyeTcs Kak BnageneL HacneAcTBEHHOro rnpasa
3acTporku. Tak Xe, Kak U 3eMerlbHblA Yy4acTok,
HacneacTBEHHOE MpaBO 3aCTPOVKUM MOXEeT ObITb
NpoAdaHo M KynneHo, a takke obpemeHeHO cepBu-
TYTOM WM MO3eMefbHbIM AONrOM. Tem He MeHee,
cobCTBEHHMK 3emMnM  OObIMHO Mony4YaeT MpaBo
yTBEpXAaTb Takue caenku, T.e. ero npepBapu-
TenbHOe cornacue TpebyeTcas B OTHOLUEHMU
Kaxgon cpenku. [lo ucteyeHuno cpoka Hacneg-
CTBEHHOIO NMpaBa 3aCTPONKM COBCTBEHHWK 3eMenb-
HOro y4yacTka aBTOMaTMYeCKM Mofy4aeT npaBo
CODCTBEHHOCTM Ha 34aHMe W [OIKEH, TaKkuMm
obpas3oM, BbLINNATATL KOMMEHCAUUKo ObiBLLEMY
BnagenbLy npaea. [JoroBopbl apeHabl, 3aKio4veH-
Hble  BnagenbLemM  HacrneacTBEHHOrO  npasa
3aCTPOVKK1, aBTOMATUYECKN NEPEexXoasT K COOCTBEH-
HUKY 3eMnn. Takke BO3MOXHO 3aKM4YWUTb corna-
lWeHne O npuobpeTeHMn 3eMenbHOro y4acTka
BnagenbLUem JaHHOro npasa.

3. OO6GpemeHeHus u gonru

a) [MMpepBaputenbHas 3anuchb

MpeaBaputensHas 3anucb obecneunBaet
npeabsiBrieHne TpeboBaHMA B OTHOLUEHUMM WUMY-
lecTBa, Hanpumep, nNpaBO nepefayn npaeB Wnu
mMyLlecTBa. JTa 3anucb Aenaetca B 3eMeNbHOM
peectpe (cm. B. Ill. 1. b). C momeHTa ee BHeceHUs
nobasa nocneayoLlasl coenka B OTHOLEHUN 3TOro
Xe 3eMenbHOro yyactka byaet HeoencTBUTENbHOM
NOCTOSbKY, MOCKOMbKY OHa HapyllaeT npasa nuua,
B OTHOLLEHMM KOTOPOro cAenaHa AaHHas 3anuchb.
Takum o06pasom, OHa OXpaHsAeT NPUOPUTET ero
npas MO OTHOLWEHWMO K MobbiM MpaBam B OTHO-
LWEeHNN [aHHOTO 3EMENbHOro YyyacTka, KoTopble
BO3HMKITM MOCIE BO3HMKHOBEHMS NpaB TpeboBaHuA
Ha Hero y nuua, B OTHOLUEHWN KOTOPOro caenaHa
3anuck. Jlloboe pacnopspkeHne nyteM obpalleHus

the Church in order to retain ownership of land
while receiving an annual ground rent, usually
4105 % of the value of the land per year. Like
rent, ground rent can be subject to indexation, i.e.
increase in accordance with a certain index such
as the consumer price index. A heritable building
right is created by way of a contract between the
owner of land and the beneficiary and has to be
registered in the land register (see B. lll. 1. b).
Moreover, a separate folio, the heritable building
right register, is created in which the beneficiary of
the heritable building right is registered as the
owner of the heritable building right. Like land, the
heritable building right can be sold and purchased
and may be encumbered with easements and
charged with land charges. However, the owner of
the land will usually reserve the right to approve
such transactions, i.e. prior consent is required for
any transaction. Upon the expiration of the herita-
ble building right, the owner of land automatically
becomes the owner of the building and therefore
has to pay compensation to the beneficiary. Lease
agreements concluded by the beneficiary auto-
matically devolve to the owner of land. It is also
possible to agree on a right to acquire the land in
favor of the beneficiary.

3. Encumbrances and Charges

a) Priority Notice

A priority notice secures the enforcement of a
claim relating to a property, e.g. the right of con-
veyance. It is recorded in the land register (see B.
lll. 1. b) and has at that point in time the imme-
diate effect of invalidating any subsequent trans-
action concerning the same plot of land to the
extent that the beneficiary’s claim would be im-
paired. It thus preserves the priority of the benefi-
ciary’s position over any right with respect to the
estate which was created subsequent to the bene-
ficiary’s own claim. Any dispositions by way of a
foreclosure, distress warrant or insolvency pro-
ceedings as well as any contractual dispositions
made by the seller are invalid vis-a-vis the benefi-
ciary to the priority notice. In case of an insolvency
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B3bICKaHMWS, HAaNOXEeHUs1 apecTa Ha MMYLLLECTBO UM
OTKpPbITUS  Mnpoueaypbl  OaHKpoTCTBa, a Takke
noboro pacnopskeHns no [OoroBopy, OCYLLECTB-
NeHHOoe NPOAaBLOM, ABNSETCA HEAENCTBUTENbHBLIM
B OTHOLUEHMM Briagenbla npaB COrfacHo npensa-
puTtenbHon 3anvcun. B cnyyae GaHkpoTcTBa mnpo-
JaBua Takas npegBapuTenbHas 3anucb adaeT
npaeo MoKynaTesto, 3aLnLLeHHOMY TaKoW 3arnuchblo,
TpeboBaTb NCMNOMHEHWS, HECMOTPS Ha BAHKPOTCTBO
n 6e3 BblaeneHnst KBOTbl. B cBA3M C 9TUM Hemeu-
Kne OOoroBopbl Kynnu-npogaxu obbl4HO npegycmar-
PUBAIOT MOJIOXKEHME O TOM, YTO LieHa He MoanexuT
ynnaTe 4o Tex nop, noka npegBapuTernbHas 3anucb
He ByaeT BHeceHa B 3eMeSbHbI peecTp.

b) CepBuryr

CepButyT 00513bIBaeT COOCTBEHHUKA OOpEMEHEH-
HOro yyacTka npeTepneBaTtb onpefeneHHble AenCT-
BWSA MHOMO Nuua (Bnagernbua cepBuTyTa) Ha CBOEM
3eMeNnibHOM y4yacTKe WM BO3gepXuBaTbCs  OT
Kakux-nnbo [OencTBUA Ha [AaHHOM y4yacTke B
MHTepecax gpyroro nuua. CepBuTyT MOXeT ObiTb
3aperMcTpupoBaH B Monb3y WM Hanaratb OrpaHu-
YeHMsi B OTHOLWIEHUW onpegeneHHoro  dusm-
YEeCKOro/lopuany4eckoro nuua, orpaHMyeHHble NnY-
Hble CEepBUTYTbI, Hanpumep: NpaBo copepXaTb
MarasMH PO3HUYHOW  TOPrOBMM  WNW  MpaBoO
MOCTOSIHHOrO npoXuBaHus. bonee vacto cepsu-
TYyTbl YyCTaHaBNMUBAKOTCA B MOfMb3y COOTBETCTBY-
toLero cobCTBEHHNKA 3eMENbHOro ydacTtka, Hanpu-
mMep onsa obecneveHusa npaBa npoxoda Wnv npasa
nposefeHns Tpybbl. MNOCKONbKY CepBUTYThI OKa3bl-
BalOT 3HaAYMUTENbHOE BINUSHME Ha CTOMMOCTb
MMYyLLECTBA, T.K. OHW OrpaHM4YMBalOT MPaBO MNOJSb-
30BaHuA unm obecnevmBaloT ero Hagrexatiiee
MCMNonb30BaHWe, BCE CyLIEeCTBYWOLIME UNu npegy-
CMOTpPEHHbIE CEpPBUTYTbI LOIMKHbI ObITb Mccneno-
BaHbl B paMkax KOMMeKcHon nposepkun (due dili-
gence).

c) Y3ydpykr

Y3ydpykT B OTHOLIEHUN 3eMeribHOro Yy4yacTtka
npegocraBnseT ero obnagartento nNpaBo BrnageTb
3TMM y4acTKOM U U3BReKaTb U3 HEro U ero npuHag-
NEeXHOCTEeWN AOX0A, HanpuMep apeHgHyto nnaTy.

d) PeHTHBbIN ponr

3emernbHbIA  y4acTOK  Takke  MOXeT  ObITb
obpeMeHeH Takum 06pa3om, 4YTO B OTHOLLEHWU
nvua, B Nonb3y KOTOPOro YCTaHOBMEHO obpemMeHe-
HMe, [OMKHbl BbINAYMBaTbCHA Nepuognveckue
nnatexu (peHTHbln gonr). MoxHo AoroBopuTbCs B
OTHOLLEHMN COAEepXaHUsi PeHTHOro Aofnra O TOM,
4YTO Mepuoguyeckne nnatexu OyayT M3MeHATbCA
COOTBETCTBEHHO MW3MEHSALWMMCS ycroBusM 6e3
npegynpexaeHus, ecnu Bug n odobem obpemeHe-
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of the seller, such priority notice will entitle the
purchaser protected by such priority notice to
claim performance despite the insolvency pro-
ceedings without being subject to an insolvency
quota. In consequence, German purchase agree-
ments regularly stipulate that the purchase price
shall not become due before the priority notice of
conveyance has been registered in the land regis-
ter.

b) Easement

An easement obliges the owner of the encum-
bered plot of land to tolerate specific conduct of
someone else (the beneficiary of the easement)
on his or her plot of land or to refrain from specific
conduct on the plot of land for the benefit of
someone else. The easement may be registered
in favor of and restricted to a certain per-
son/company, a limited personal easement, e.g. a
tenant’s right to run a retail store or a permanent
right of residence. More often, easements are
registered in favor of the respective owner of a
plot of land, e.g. to secure a right of way or a pipe
way leave. Since easements have a material
impact on the value of a property because they
restrict the right of use or secure an adequate use
of the property, all existing or required easements
should be reviewed in the course of due diligence.

c) Usufruct

A usufruct in a plot of land entitles the beneficiary
to possess the land and to take the emoluments of
the land and accessories, e.g. rent payments.

d) Charge on Land

Also, a plot of land may be encumbered in such a
way that recurring acts of performance are to be
made from the plot of land to the person in whose
favor the encumbrance is created (charge on
land). It is possible to agree as the content of the
charge on land that the acts of performance to be
made are adjusted to changed circumstances
without notice if, based on the requirements stipu-
lated in the agreement, the type and scope of the



HMS MoOXeT OblTb oOnpegeneH Ha OCHOBaHUM
YCTaHOBIEHHbIX B AoroBope TpeboBaHWin. PEHTHLIN
OOMnr  MOXeT ObiTb nNpeaycMOTpeH B MOMb3y
onpeaeneHHoro unsm4eckoro/topugnyeckoro nmua
MM  COOTBETCTBYIOLLEro COOCTBEHHUKA AOpYyroro
3eMenbHOro yyactka. YacTto peHTHbIA gonr ycrta-
HaBnvBaeTcsa Ans obecneyeHnst TOro, YTO cCornaco-
BaHHble CTOpOHaMu KpeauTHble obs3aTenbcTBa
noraLlueHsbl.

e) WHble no3emenbHbIe [OMMU

HewmeLkoe npaBo npegycmartpuBaeT psg obecne-
YEHNUA B OTHOLWIEHUW HeaBWXKMMOCTW. Haumbonee
Ba)HbIMW 0bBecnevyeHMsiIMMU SBMSIIOTCA MNoTeka wu
nosemenbHbI gonr. MIx pasnuyne coctouT B TOM,
YTO UnoTeka, B OTNU4YME OT MO3eMerlbHOro Aonra,
obecneunBaeT onpegeneHHoe obssartenbcTeo. o
3TON nNpuymMHe B OONbLUMHCTBE CAENOK WCMOMb-
3yeTca no3emenbHbii gonr. O6a obecneyeHus
npegocTaBnNAlT NuUuy, B MOMb3y KOTOPOrO OHWU
yCTaHOBMEHbI, (0BblMHO ©GaHKy) npaBo nonyyatb
ONPEAENEHHYI0 OEHEXHYIO CYMMY NyTeMm NpUHYAMW-
TENbHON NPOAaXMN C TOProB UMW MPUHYANTENBHOIO
yrnpaBneHnss obpeMeHeHHbIM 3eMerbHbIM  y4acT-
koM. OBOpOTOCNOCOBHOCTL NMOTEKM/NO3EMENBHOMO
gonra MoXeT OblTb MOBbILIEHA MYyTEM COCTaBMEHMS
CBMOEeTEenbCTBA.

4. [llepepavya npaBa COOCTBEHHOCTU W
npaBa apeHAbl

a) [Mepepaya npaBa COGCTBEHHOCTU

OcoBEeHHOCTBIO HEMELIKOro MpaBa sABNseTcs TOoT
akT, 4YTO MOMMMO [OroBopa Kymnnu-npoaaxu,
TpebyeTcs 3aknoveHWe crneuumansbHOro cornaile-
HUSA B OTHOLLEeHWU nepenayn umyliectsa. OBbIMHO
3TO cornaweHWe BKIIIOYEHO B [OroBOP Kymmiu-
npoaaxu, T.K. NpoJdasel, U MoKynaTenb Oorosapu-
BalOTCA O TOM, YTO MpPaBO COBCTBEHHOCTU [OIMKHO
nepentn ot npogaBua K nokynateno (cm. C.
IV. 4, 5).

Ecnu cornalueHne B OTHOLLEHWM Nepeaaymn 3akmo-
YyaeTca OTAENbHO OT [JOroBopa Kyniu-mMpoaau,
OHO [OIMKHO ObITb YOOCTOBEPEHO HOTAPUYCOM, Kak
M cam goroeop kynnu-npoaaxu. OgHako cornaile-
HVEe O nepegade [OMKHO ObiTb 3aKkMOYEHO Y
HEeMeLKOro HoTapuyca B MNPUCYTCTBUMU 06eunx
CTOPOH, MNPV 3TOM Kaxpasi M3 CTOPOH MOXET
pelicTBoBaTb u4epe3 npefcTtasutens. OHo He
JAOJDKHO CofepaTb Kakux-NMGo YCroBui U Bpe-
MEHHbIX OrpaHUYeHui (3TO MpaBwusIo, OAHaKo, He
OTHOCUTCH K CaMOMy [OroBOpPY KyNiM-NMpogaxu).
Becb foroBop, BkMiouas cornalleHve o nepenadve,
ABNSETCA OEWCTBUTENbHLIM TONbKO TOrgda, Korga
npoaaeew, ABNSeTcA COGCTBEHHWKOM C HeorpaHu-

encumbrance of the land can be determined. The
charge on land may be created in favor of a cer-
tain person/company or the respective owner of
another plot of land. Often, a charge on land is
created to ensure that credit facilities are repaid,
which were concurrently agreed upon between the
parties.

e) Other Land Charges

German law provides for a number of security
interests in real estate. The most important securi-
ty interests are mortgages and land charges, the
difference being that the mortgage secures a
specific debt and the land charge does not, for
which reason the land charge is the preferred
security interest in most transactions. They both
give the beneficiary (mostly bank) the right to
collect a specific sum of money by way of a forced
sale or forced management of the encumbered
plot of land. The transferability of a mortgage/land
charge can be increased by the creation of a
certificate.

4. Transfer of Title and of Leases

a) Transfer of Title

A peculiarity of German law is that in addition to
the purchase agreement, a special agreement
regarding the conveyance itself is required. Usual-
ly this agreement is included in the purchase
agreement, i.e. seller and purchaser agree that
the title of property shall pass from the seller to the
purchaser (see C. IV. 4, 5).

If the agreement regarding conveyance is con-
cluded separately from the purchase agreement, it
must be notarized like the purchase agreement
itself. However, the agreement regarding con-
veyance must be concluded before a German
notary in the physical presence of both parties,
whereby either party may be represented by an
agent. It can only be unconditional and must not
contain any sort of time limit (however, this stipula-
tion does not apply to the purchase agreement).
The entire agreement, including the agreement
regarding conveyance is valid only if the seller is
the owner with unrestricted authority to dispose or
a third person with authority granted by the unre-
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YEHHbIM [PaBOM PaCMOPSHKEHUS UMW  TPETLUM
AMLOM, YNOSTHOMOYEHHbIM TaKMM COOCTBEHHMKOM.
Ecnu npogaBel He MMeeT npaBa pacnopsikaTbes
UMYLLLECTBOM, NOKynaTernb MOXeT npuobpectu npa-
BO COBCTBEHHOCTM TOMBKO B TOM Crlyyae, ecnv npo-
AaBeL, 3aperucTpypoBaH B 3eMefNlbHOM peecTpe Kak
CoBCTBEHHUK, a nokynatens sBngeTca Aobpoco-
BeCcTHbIM (cMm. B. Il. 1. c).

lMepepaya cTaHOBUTCA [OEWUCTBUTENBHOM TOSMBLKO
nocne ee peructpauum B 3eMenbHOM peecTpe,
KOoTopas MOXeT 3aHATb Oonblloe KOnM4ecTBo
BpeMeHn. OHaKo CTOPOHbI CTPEMATCA npepocTa-
BMTb MOKynaTenito BO3MOXHOCTb HayaTb MOMb30-
BaTbCS MMYLLECTBOM Kak MOXHO paHbLue. B cBa3u ¢
3TUM OYeHb YacTo B CAenKax C HEeABMXKUMOCTbIO
CTOpPOHbI [0rOBapuMBalTCA O TOM, YTO MpPaBo
COBCTBEHHOCTM B 3KOHOMWYECKOM CMbICNe (nepe-
Aada BrageHust) NnepexoauT paHblle, He3aBnCcUMO
OT pernctpauuv npaea COBCTBEHHOCTU B 3eMErb-
HOM peecTpe, HO, Kak NpaBuIio, He paHee peru-
cTpauuu npeaBapuTenbHON 3anucu O nepepade
(cm. B. 1. 3) n onnatbl nokynHown ueHbl. OHa, B
YacTHOCTM, BKIMOYaeT B cebs npaBo B3uMaTb
apeHgHyto nnary.

KOpuanuyeckas nepegada OOroBOPOB apeHdbl OT
npodaBua K MNokynaTeno, OA4HAKO, MPOMCXOAUT B
cuy 3akoHa nocrie peructpaumyM nokynaTensi B
3eMerlbHOM peecTpe. HecMoTps Ha 3To, aBTOMAaTU-
yeckasi nepegada MMeeT MECTO TOMbKO B TOM
cny4vae, Korga npogaeel, COBCTBEHHMK 3eMenb-
HOro y4yacTka W apeHgogartenb Mo [A0OroBopy
apeHabl NpeacTaBnstoT cobor 0aHO U TO Xe Nu1uo.
Ecnu xe 3TO He Tak, NPOCTOro COrnalleHuss o
nepegade B [JOroBope Kynnu-npopaxu HepocTta-
ToyHO. B 3tom cnyyae TpebyeTcs cornaweHue
MeXxay BCceMU TPeMsi CTOPOHaMW, a UMEHHO, MOKY-
natenem, npogasuoM WU apeHgatopoMm. Ecnm
[JOroBOop apeHabl Obin 3aKrtoyYeH, HO MOoMeLLeHne
elle He Oblno NpegocTaBneHO apeHgaTopy, MOKy-
natenb [OOJPKEH NPUHSATL Ha cebsi Bce 00s3a-
TenbCTBa apengojartenss B [OroBope  Kynnu-
npogaxu ¢ Tem, 4Tobbl rapaHTUpoBaTb nepenady
npae apeHapbl. [lockonbKy nokynaTenb npuHUMaeT
Ha cebs Bce ob6sA3aTenbCTBa apeHaoaaTens, BKNO-
Yyasi OTBETCTBEHHOCTb 3a Ntobo 3anor, npeaocTas-
NEHHBbIA  apeHAaTopoM, HeobXxoaAMMO YAOCTOBe-
pnuTteCA B TOM, 4YTO BCe nNpegmMeTbl 3anora
OENCTBUTENBHO NepefaHbl NoKynaTento.
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stricted owner. If the seller does not have the
authority to dispose, the purchaser can only ac-
quire the title if the seller is registered as owner in
the land register and the purchaser acts in good
faith (see B. lIl. 1. c).

The conveyance will only become effective upon
its registration in the land register, which may take
a long time. However, the parties will intend to
enable the purchaser to use the property as soon
as possible. It is thus common practice in real
estate transactions to agree that the economic
ownership (transfer of possession) will be passed
on earlier, irrespective of the registration of own-
ership in the land register but generally not before
the registration of a priority notice of conveyance
(see B. lll. 3) and the payment of the purchase
price. This includes, inter alia, the right to collect
rent.

The legal transfer of the lease agreements from
the seller to the purchaser, however, will occur by
operation of law upon the registration of the pur-
chaser in the land register. However, this automat-
ic transfer only applies in case the seller, owner of
the real estate and landlord under the lease
agreement are identical. If not, it is not sufficient to
agree upon the transfer in the purchase agree-
ment. Rather, an agreement between all three
parties involved - purchaser, seller and tenant - is
required. In case a lease agreement has been
concluded but the premises have not yet been
handed over to the tenant, the purchaser has to
assume all obligations of the landlord in the pur-
chase agreement in order to ensure a transfer of
the lease. As the purchaser assumes all obliga-
tions of the landlord including the liability for any
deposit made by the tenant, it should be ensured
that all deposits are in fact handed out to the
purchaser.



IV. MpunobpeTteHne pUCKOBaAHHLIX Kpeau-
ToB (Leveraged Loans)

1. TpuBnekaTenbHOCTb

B nocnegHee Bpemsi noptdenbHble KOMNaHWM
NpSMbIX YAaCTHbIX MHBECTOPOB (private equity inves-
fors) cTpagaloT OT HegocTaTka KpeawuToB B CBA3U
CO cnagom 3SKOHOMUKU. OHU rOTOBblI HapyLWUTb
cBoU (pmHaHCOBbIEe 06A3aTeNnbCTBA MO KPEAUTHBIM
O0roBopam 1 N30 BCEX CUM MbITAlOTCA HANTU HOBbIX
KpeauMTopoB Ansi Heobxogumoro peduHaHcMpoBa-
Hus. BcrnepctBrne 9TOro, LEHbl Ha PUCKOBAHHbIE
KpeauTbl 3TUX KOMMaHWMA nagjatoT  3Ha4uTernbHO
HWXE MX HOMWHANbHOM CTOMMOCTU. OTOT hakT, C
OPYron CTOPOHbI, NPUBIIEKAET MHBECTOPOB B 4acTu
npruobpeTeHns pUCKOBaHHbIX KPEAMTOB.

2. HeobxogumocTb OaHKOBCKOW nULEH-
3nmn

B cooTtBeTCTBMM C 3aKOHOM O KpeAWTHbIX onepa-
UMsIX npuobpeTeHne PUCKOBAHHBIX KPeauToB He
06s3aTenbHO TpebyeT HanMunsi GaHKOBCKOWM NNLIEH-
3un. Takmm obpa3om, paxe ¢oHabl MpAMbIX
wHBecTuumMn (private equity funds) moryT, kak
npasuno, npuobpeTatb KpeanTbl CBOMX NopTdens-
HbIX KOMNaHui. BaHkoBckas nuueH3ns Heobxo-
aMMa nuwb Torga, Korga lopuanyeckoe nvuo
OCyLLeCTBNAET ‘KpeauTHble caenku’, T.e. npego-
CTaBnsieT KpeauTbl Ha NPOdEeCCMOHarnbLHOM OCHOBE.
lMpnobpeTeHne pUCKOBaHHbLIX KPeauToB, BO3BpaT
Kpeauta wn/vnn npegbsaBneHve TpeboBaHMI camo
no cebe He coctaBnseT ‘KpeauTHOM caenkn’. Tem
HEe MeHee, BCe MOXeT ObITb WHaye B cryyae
pedmHaHCUpOBaHNA KpeauTa Unv ecnun KpeamnTHbIN
[OroBop MNpefocTaBnsieT Kpeautopam onpeaeneH-
Hble AOMNOMHWUTENbHbIE MpaBa, HanpuMep onpege-
fieHne HOBbIX MPOLEHTHbLIX CTaBOK. B cBA3M ¢ aTum
crnefyeT B KaXdoM crnydvae MNpoBepsiTb, HYXXHa N
GaHkoBCKasi NULEH3ns Ons npuobpeTeHuss pucko-
BaHHOIO KpeauTa.

3. Mepepaya npaB no KpeautTam

CornacHo HemeukoMy MpaBy nepegada npas Mo
KpeauTy He [OoMkHa oTBevaTb Kakum-nubo dop-
ManbHbIM TpeBoBaHWsAM, T.e. COrnalleHne o nepe-
[Jadye npae Mo KpeauTy MOXeT ObiTb NnoanncaHo
CTOpOoHamy B 4YacTHOM nopsiake 6e3 HoTapuanb-
Horo 3aBepeHus. Tem He MeHee, 3aeMLUUK Bceraa
[0MmKeH BbITh YBEOOMIEH O nepeaave npas Kpeau-
Topa ana Toro, Ytobbl M3bexaTb OCYLECTBNEHUs
UM NnaTexei B OTHOLIEHWW LleCCMoHapusl, nocnea-
cTBMEM KoToporo 6yaeT noraiueHue gonra.

IV. Acquisition of Leveraged Loans

1. Attractiveness

Lately, portfolio companies of private equity inves-
tors are suffering from the credit crunch as the
economy slows; they are prepared to breach the
financial covenants of the facility agreements and
struggle to find new lenders for necessary refi-
nancing. As a consequence, the prices of leve-
raged loans of these companies fall well below
par. This, on the other hand, attracts investors to
acquire leveraged loans.

2. Necessity of Banking License

According to the German Banking Act, the acquisi-
tion of a leveraged loan does not necessarily
require a banking license, so that even private
equity funds may generally purchase the loans of
their portfolio companies. A banking license is only
needed if an entity carries out ‘credit business’,
i.e. inter alia, the professional granting of loans.
The acquisition of leveraged loans, the facility
repayment and/or the enforcement of claims as
such do not constitute ‘credit businesses’. Howev-
er, this might be different in the case of refinancing
a loan or if a facility agreement gives the lenders
certain ancillary rights, e.g. determination of new
interest rates. Therefore, it is recommended to
examine in each individual case whether a bank-
ing license is required for the acquisition of a
leveraged loan.

3. Transfer of Loans

Under German law the transfer of a loan does not
have to meet any form requirements, i.e. a loan
transfer agreement can be signed on the parties’
private capacity without notarization. The transfer
of a loan, however, should always be indicated to
the borrower in order to avoid him making pay-
ments to the transferor with debt discharging
effect.
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4. OroBopka 06 ycTynke npaB

Ewe ogHMM npaBOBbIM acneKkTOM, KacaroLMMCs
npuobpeTeHns PUCKOBAHHOTO KpeauTa, SABMseTcd
oroBopka o6 ycTynke npaB B KpeAWTHOM [OroBope.
PaspeluaeT nv oroBopka 06 ycTynke npas ycTynaTb
npaea KpeawuTopa, BO3HMKalLWMEe U3 KpeauTHOro
A0roBopa, CooTBETCTBYHOLWEMY nNpuobpetatento? B
OaHHOM OTHOLUEHMW HeKoTopble KpeauTHble [Ooro-
BOPbl OrpaHMYMBAalOT KPyr MOTEHUMAmNbHbIX Mpu-
obpetaTenen 6aHkaMmyn M (OUHAHCOBLIMW OpraHun3a-
UusaMK, a Takke NPsMO MCKMoYatoT fnobble hoHab!
M WHble opuandeckme nuua. bonee Toro, mHorne
KpeaMWTHbIe JOroBOpbI TPEOYOT cornacusi KOMMaHum
B OTHOLUEHUN U3MEHEHWs KpeauTopa, B KOTOPOM,
OfHaKO, MOXeT OblTb OTKa3aHO TOMbLKO Mpu
HanNM4YUM OCHOBaHUN.

5. OcobeHHOCTH

Ecnn npuobpetaTtenb puckoBaHHOrO  kpeauta
OOHOBPEMEHHO SIBMSETCS YYaCTHUKOM (aKuMOHe-
poM) 3aeMLiMKa U KpeauTopa, B COOTBETCTBUM C
HeMeLKMM 3akoHo4aTenbCTBOM BO3HMKaeT [ABa
BOMpOCa: BO-NEPBbIX, 3aBUCUMOCTb Noboro Tpebo-
BaHWA npuobpeTaTtens o Bo3BpaTe, BO3HMKAIOLLETO
M3 KpeauTHOro JOroBopa, OT ApYrnx KpeavTopoB B
cryyae HeCcOCTOAATENbHOCTM 3aeMliuka, W, BO-
BTOPbIX, KOH(MMKT WHTEPECcOB, T.K. Y4YaCTHWK
(akumnoHep) BygeT ogHOBPEMEHHO SABNATLCH COOCT-
BEHHMKOM, Kak 3aeMLUuKa, Tak 1 ero kpegutopa.

a) Cyb6bopauHauus

B cooTBeTCTBMM C HEMELIKMM 3aKoHOOATeNnbCTBOM
O HEeCOCTOATENbHOCTM MboN  HenoraweHHbIN
KpeauT yvacTHMKa (aKuuoHepa) unu aHanornyHbin
BKMag, Bcerga siBNSAETCA BTOPOCTENEHHbIM Tpebo-
BaHMeM npu GaHkpoTCcTBE. ApOUTPaskHbIN yNpaBns-
IoWwnin  MoxeT noTpeboBaTb Bo3BpaTa nboro
KpeauTa ydacTHUKa (akuuMoHepa) wunu aHanornd-
HOro BKNaja B TeYEHMEe OLHOro roga 4o unv nocne
3asBneHnss o npouenype 6aHkpoTcTBa. [MocKomnbKy
nobon KpeauT, N0 KOTOPOMY YYaCTHUK (aKumoHep)
agnseTca  (MnuM  korga-nubo  Obin)  KpPeauTopom,
paccMaTpuMBaEeTCH KaK KpeauT y4acTHMKA (akuuoHe-
pa) ¥ noguuMHseTcs, Takum obpas3om, AaHHbIM
npasvnaMm, WHBECTOp [OSbKeH Bcerga 3HaTb O
CBOEM MOAYMHEHHOM MOJSIOXKEHUN B Crlydae Heco-
CTOATENbHOCTM NopTdenbHOM KoMnaHun. HecmoTt-
ps Ha 3TO, BblleyKkasaHHble MpaBuna He npume-
HSAIOTCH, B YaCTHOCTMU, K y4aCTHUKaM (akumoHepam),
Bnagetowmm 10 % ycTaBHOro KanuTana saemLimka.

b) KoHdnukr uHTepecon

Ecnn puckoBaHHbIM KpeauT 6bin nNpegocTaBreH
CUHOMKATOM, a Y4YacTHUK (akumoHep) npuobpeTtaeT
nMWbL  4YacTb  KpeguTa, npeaocTaBneHHoro
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4. Assignment Clause

Another legal aspect concerning the acquisition of
a leveraged loan is the assignment clause in the
facility agreement. Does the assignment clause
permit the assignment of the lender’s rights arising
from the facility agreement to the respective ac-
quirer of the leveraged loan? In this respect, some
facility agreements restrict the potential circle of
acquirers to banks and financial institutions and
expressly exclude any funds or other such entities.
Further, many facility agreements require the
consent of the company to the change of lender
which, however, may not be unreasonably with-
held.

5. Specialties

If the acquirer of a leveraged loan is simultaneous-
ly the shareholder of the borrower and the lender,
two main issues arise from a German legal per-
spective: first, the subordination of any repayment
claims of the acquirer arising from the facility
towards other creditors in case of borrower’s
insolvency and, secondly, the conflict of interests
as the shareholder will be both owner of the bor-
rower and its creditor.

a) Subordination

According to German insolvency law any out-
standing shareholder loan or similar contribution is
always a subordinated insolvency claim and the
repayment of any shareholder loan or similar
contributions within the time period of one year
before filing or after filing of insolvency proceed-
ings can be reclaimed by the insolvency adminis-
trator. Since any loan for which a shareholder is
(or has once been) the creditor is treated as a
shareholder loan and is therefore subject to these
rules an investor must always be aware of his
subordinated position in case of an insolvency of
the portfolio company. However, the aforemen-
tioned rules do not, inter alia, apply to sharehold-
ers holding less than 10 % of the registered capital
of the borrower.

b) Conflict of Interest

If the leveraged loan was granted by a syndicate
and the shareholder only acquires a part of the
facilities granted to the portfolio company, the



noptensHON KOMMNaHWK, Y4acCTHUK (aKUMOHEP)
MOXET CTOSKHYTbCA C KOH(IIMKTOM MHTEPECOB B
ywepb apyrum kpegutopam. C OQHOW CTOPOHbI,
YYaCTHUK (aKunoHep) npeacraBnsetT cobCcTBEHHMKA
3aeMLUMKa, a, C ApPYro CTOPOHbI, SIBNSIETCA YacTbio
cuHoukata.  BcrnepctBne  gaHHOro  KOHNMKTA
WHTEPECOB UMEETCS CYLLECTBEHHbIN PUCK TOrO, YTO
B COOTBETCTBMM C HEMELKMM MpaBOM Y4YaCTHUK
(akumoHep) mMoxeT NoTepATb CBOE NpaBo rofnoca B
cvHAuMKaTe KpeguTopa.

shareholder might encounter a significant conflict
of interest to the possible disadvantage of other
creditors: On the one hand, the shareholder
represents the owner of the borrower and, on the
other hand, he is a part of the syndicate. Due to
this conflict of interest there is a material risk that
under German law the shareholder’s voting rights
in the lenders’ syndicate might be withdrawn.
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C. OpraHusauusa coenok

. Mpouenypa nornoiieHus

Mpouegypa nokynkm B [epmaHum  06bIYHO
OCYLLECTBMSIETCA NOCPEeACTBOM MPOAaKU MO YacT-
HOMY COrMNalleHN0 MM Ha aykumoHe. B obomx
cnydyasx npogasel, LOMKEeH ObiTb TLlATENbHO
NMoAroTOBMEH K Hayany MpoBEedeHUs COEenkn C
OOHUM U HEeCKOJIbKMMU noTeHUUalrbHbIMU MOKY-
natenamu. JTO NoApasymeBaeT npeaBapuTeribHoe
onpegeneHne puUCKOB M BO3MOXHOCTEN, a Takke
BO3MOXHOE  yCTpaHeHWe yxe OobHapy>XeHHbIX
HepocTaTkoB. VIHoraa npogasel, pellaet NpoBecTn
CODCTBEHHYO KOMMMEKCHYI0 NpoBepky (vendor due
diligence) ana nonyyeHns: BbieykasaHHON NHGOP-
MaLMmM O LieneBor KoMnaHuM B pamkax noaroToBKM
K NPEeACTOsILLEN COENKe U YCKOPEHUS HaMeYeHHOW
npoueaypbl NOKYMKW.

1. [lpouepypa npogaxum no 4YacTHOMY
cornallueHuro

a) TwvnuyHble npoueaypbl

lMpouenypa npogaxu MO 4YacTHOMY COrnalleHuto
onpegenseTcs 4Yepes npoueaypy Kynnu-npogaxu ¢
OOHUM €eOWHCTBEHHbIM MNOTeHUMarnbHbIM MoKyna-
Tenem. B TepmaHum Takas npouegypa OObIMHO
HaYMHAeTCs C COCTaBIEHWS COrMalleHus o
HamepeHusax (letter of intent) nnn memopaHgyma o
B3aMMonoHumMaHun (memorandum of understand-
ing) Mexagy npodaBLUOM W MNOKynatenem B
OTHOLUEHWM HaMEYEHHOW MOKYMKW  KOMMaHuw,
KOTOpblE, KaK MpaBuno, He UMEeT obasaTenbHom
cunel (cm. C. Il.2.a). Bce e noTeHUManbHbIN
nokynatenb 3avHTepecoBaH B 06cyxaeHun obdasa-
TEeNbHOro Cpoka OEeNCTBUS UCKMIOYMTENbHbBIX NpaB
00 Havana npoBeaeHus due diligence, Tpebytowiero
bonbwmx 3atpar. [Nocne nognucaHus OTAENBHOMO
cornaweHns o KoHnaeHUNansHoOCT! Unn Nnoroxe-
HUA O KOHUAEHUMANbLHOCTN B pamKax cornaile-
HUS O HaMEepeHWaX UNM MemMopaHdyma O B3auMMO-
MOHMMaHUM MOKynaTenb Mofy4yaeT BO3MOXHOCTb
nposedeHus due diligence, BknoYas BCTpedy C
pyKkoBOACTBOM LieneBon komnaHwuu. [locne Tuwa-
TENMbHOrO  MCCNEAOBAHWS  KOMMAHUMU  CTOPOHBI
06CyXaalT JOroBOp KyNnn-Nnpoaaxu Ha OCHOBaHMU
YCINOBUIN, «COINMacoBaHHbIX» B CcOrnaweHnm o
HamepeHusix/ MemopaHgyMe O B3aMMOMOHMMaHWW,
C Y4E€TOM U3MEHEHMI NO uToram NpoBedeHHoro due
diligence n coobLueHni MeHegKepoB.
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C. Transaction Procedures

. Acquisition Procedures

Sales processes in Germany are typically set up
as a private sales process or an auction process.
In both cases, the seller must be well-prepared
prior to starting a transaction process with one or
more potential purchasers. This includes the prior
identification of risks and opportunities, as well as
the feasible repair of already identified deficits.
Sometimes the seller decides to carry out its own
vendor due diligence to get the aforementioned
information about the target company in prepara-
tion for the upcoming transaction and to speed up
the intended sales process.

1. Private Sales Process

a) Typical Procedures

A private sales process is characterized by a sales
process with only one potential purchaser. In
Germany a private sales process typically begins
with a letter of intent/memorandum of understand-
ing between seller and purchaser with respect to
the intended purchase of the company, which is
essentially non-binding (see C. 1l.2.a). However,
the potential purchaser is interested in negotiating
a binding exclusivity period prior to starting its
costly due diligence work. After signing of a sepa-
rate confidentiality agreement respectively a con-
fidentiality clause within the letter of intent or the
memorandum of understanding, the potential
purchaser obtains the possibility to execute due
diligence, including an interview with the man-
agement of the target company. After scrutinizing
the company, the parties negotiate a sale and
purchase agreement on the basis of the terms
“agreed” upon the letter of intent/memorandum of
understanding, appropriately modified by the
findings from the due diligence process and the
management presentation.



b) YcnoBusa, HeGnaronpuATHbie ANA npoaas-
ua

Mpogaxa KOMM@HMM MO YacTHOMY CoOrfnalleHuto
3aknoyaeT B cebe ABa BaHbIX HegocTaTtka Ans
npogasua. C O0AHOM CTOpPOHLI, Npouecc nornoue-
HMA Hen3BeXHO npekpallaeTcsi, ecnm noteHumanb-
HbI MOKynaTeNb PEeWUT No Kakon-nnbo npuynHe
npekpaTuTb neperosopbl ¢ npogasuom. C gpyrow
CTOPOHbI, NpoAaBel, Kak MpaBuro, He MOXeT
OCYLeCTBUTb MpOAdaxy CBOEW KOMMaHuM no
Hanbornee BbICOKOM LEHE U Ha NyYLLMX YCIOBUSX.

c) [peumylecTBa Ansa npogasua

Bce e npogaxa KomnaHum No YacTHOMY cornatue-
HUIO MOXET ObITb MeHee 3aTpaTHOW, YeM npoLueny-
pa NpOAaXW Ha ayKuMOHe, ecnu roBopuTb 06
obLwmMx TpaHcaKuMOHHbIX pacxogax. bonee Toro,
TOMbKO OAMH MOTEHLMANbHbIA NOKynaTesnb Nony4mT
KOH(MAEeHUMANbHYIO UWHQOpMaUuio o uenesown
KOMMaHuu.

2. Tlpouenypa npoBeaeHUsi TOPros

a) TwvnuyHble npoueaypbl

AYKLMOH NPOBOAUTCS, Kak NpaBuio, ¢ TeM, YTobbl
OOCTMYb HauBbICLLEN LeHbl Npyu (OPMUPOBAHUM
BbICOKOro Crnpoca cpeay MHOFOYMCMEHHbIX MOTEH-
umanbHblX nokynatenen. KoHcynbTaHTbl (Hanpwu-
mep, M&A KOHCynbTaHTbl WM WHBECTULMOHHbIE
GaHKMN) NpeoCTaBnAT CBOW AEroBble KOHTaKThbl
MHOXECTBY MNOTEHUMarnbHbIX (OUHAHCOBLIX W/MMK
cTpaTerMdeckux MHBECTOPOB W MOArOTaBNMBAOT
pestome (company teaser), onucbiBaroLlee B 00LLMX
YyepTax BbICTABNEHHYIO Ha NpoaaxKy KomnaHuio 6e3
Kakon-nmbo AeTanbHoOM MHopMauun, HanBMOYya-
nn3MpyloLLen LeneByo Komnanuiw. Ecnn notew-
umanbHble NOKynaTenu 3aMHTepecoBaHbl B Nonyye-
HUX fJanbHenwen MHpopMaLMm O AaHHOM Komna-
HUN NOCPEeACTBOM MOMyYEeHUst MHPOPMALMOHHOIO
MemMopaHayMa, OHW AOIKHbI, Npexae Bcero, nog-
nucaTb OTAENbHOE COornawleHne o KOoHUAEH-
unaneHocTW/cornalleHue o HepasrnawleHun. B To
Xe BpeMs, npoAdasel, U ero KOHCYNbTaHTbl JOJKHbI
MOMHOCTBIO COCTaBUTL (Yalle BCEro BUPTYarnbHYHO)
WHOpMaLMOHHY0 KOMHaTy (data room) co Bcem
OOCTYNHOW WH(popmaumen o ueneson KOMMnaHuu
(cm. C. lll.1). Bcem noTeHumnanbHbIM NOKynaTensim,
KOTOpble 3aMHTEpPeCOBaHbl B MOKYMKE KOMMaHWW,
npegnaraeTcsd nNpegocTaBuTb MUCBMO O Mofade

odepThl, He wumMerwee 00a3aTENbHONM CUIbI,
cogepxallee nepsBoe MNpPearioXeHne MOKymnHON
UeHbl M OTBeTbl Ha crneuunarnbHble BOMPOCHI,

noctaBrneHHble MpoaasuoM. [pogaBua, npexnae
BCEro, WMHTEPECYIOT MWCTOYHMKM (PUHAHCUPOBAHMS

b) Disadvantages for Seller

The option of the seller to sell its company through
a private sales process bears two major disadvan-
tages for the seller: On the one hand, the acquisi-
tion process is necessarily terminated if the poten-
tial purchaser decides, for whatever reason, to
terminate the negotiations with the seller. On the
other hand, the seller is typically not in the position
to facilitate the sale of its business at the highest
price on the best possible terms.

c) Advantages for Seller

However, a private sales process may be less
expensive than the execution of an auction
process with respect to the generated transaction
costs. Furthermore, only one potential purchaser
will receive confidential information on the target
company.

2. Auction Processes

a) Typical Procedures

An auction process is quite common to achieve a
higher price by generating a higher demand with
multiple potential purchasers. Consultants (e.g. an
M&A consultant or an investment bank) provide its
business contacts to many potential financial
and/or strategic bidders and prepare a company
teaser describing the company to be sold in gen-
eral without any individual information identifying
the target company. In case potential bidders are
interested in getting more information about the
target company through receipt of an information
memorandum, they must first sign a separate
confidentiality agreement/non-disclosure agree-
ment. At the same time, the seller and its consul-
tants have completely assembled the (in most
cases virtual) data room with all available informa-
tion on the target company (see C. IIl.1). All poten-
tial bidders who are interested in purchasing the
company are invited to submit a non-binding offer
letter containing a first proposal for the purchase
price and answers to specific questions requested
by the seller. The seller is particularly interested in
how the respective bidders are financed and how
they can secure the purchase price. The seller
decides to grant a limited group of potential pur-
chaser access to the already prepared data room
and to the management of the target company in
this second phase of the process. After execution
of the due diligence and the interviews with the
management, all further interested potential bid-

31



COOTBETCTBYIOLUUX MOKynaTenen, a Takke TO, Kak
OHV MOryT obecneynTb ynnaTy noKynHow ueHbl. Ha
OaHHOW BTOPOW CTaguu Mnpouecca nokynatenb
pewaet NpPefocTaBUTb  OrPaHUYEeHHOW  rpynne
nokynatenem [AocTyn K Yxe MOAroTOBMEHHOW
MHOPMAUNOHHOM  KOMHATe W PYKOBOLCTBY
ueneson komnaHuu. Nocne BbiNonHeHus due dili-
gence n npoBefeHus cobecefoBaHWA C MeHed-
Xepamu KOMMaHuM BCeM 3avHTepecOoBaHHbIM MOKY-
natensam npegnaraeTcsa NnpeacTaBUTb UTOrOBOE (HO
Takke 0OblMHO He MMmeloLlee 06a3aTenbHOW CUrbl)
nucbmo. llocne OueHKn BCeX WTOroBbIX MMCeM W
KOMMEeHTapveB npofaBsel, peluaeT, Kakon MnoTeH-
UmManbHbIA NokynaTtens AOCTUIHET TPeTbero arana
ny6nuyHon npogaxu. Takne noTeHumanbHble MoKy-
natenu nony4aTt BO3MOXHOCTb BCTYNUTb C NPOAAaB-
LOM B MEeperoBopbl O 3aKMOYEHUN COOTBETCT-
BYtOLLLEro gorosopa Kynnu-npogaxu. MHoraa noky-
naTenn npoCAT MpedocTaBuUTb CPOK AENCTBUSA
UCKMNIOYUTENBHBIX MPaB Ha 9TOM nocregHem aTane,
YTOObI YNyYLLNTb CBOE MOSIOXKEHNE.

b) HepocTtaTku gnsa npogaBua M NnokynaTens

Mpouenypa nybnvyHOM npopaxu TpebyeT 6Gonb-
LOro KonmMyecTBa BpemMeHW u cpeacTtB. Yacto
npoAaBeL, OO/MKEH BeCTU MNeperoBopbl MO ABYM
OOroBopamM  Kynnu-npogaxu OAHOBPEMEHHO MO
OKOHYaHMWIO 3aBepLialoero atana aykuuoHa. B
CBSA3N C CyLLECTBYIOLUM CMPOCOM Cpean MOoTeH-
unanbHbIX  MOKynaTenem Kaxabll  nokynartenb
OOIMKeH npeacTaBnaTb cebe, KakMMu JOIMKHbI ObITh
MOKyNnHasi LeHa W Kakme M3MeHeHus Heobxoanmo
BHECTM B [JOrOBOpP Kynnu-npogaxu gns npuobpe-
TEHUS LLeneBon KOMNaHuu.

ll. MepBbiK 3aTan

1. WHdopMaLMNOHHLIN MeMOpaHAYM

B pamkax nybnvMyHOM npodaxu noTeHuuanbHble
noKynaTenu nony4yawT NepBylo AeTanbHy NHGPOpP-
MaLMIo O ueneBo KoMmnaHuv B MH(OPMaLMOHHOM
mMemMopaHayme. VHOopMaLMOHHbIA MeMopaHayM,
Kak npaBumno, COAEePXUT MHAOPMALMIO O KOMMep-
Yyeckux, (OUHAHCOBBLIX, MPABOBLIX W HAaNOroBbIX
XapaKkTepucTukax KomnaHun. [ernoBas xapakTe-
pUCTUKa 1 NOCTPOEHWE LieneBOoW KOMMNaHun SBMAs-
toTCcA  Haubornee BaxHOW WHOpMauven aAng
nokynatens. Kak npasuno, WHHPOPMAaLMOHHbIN
MeMOopaHAyM MOAroTaBfMBaeTCA NPOAaBLOM COB-
MECTHO C €ro KOHcynbTaHTamu (Hanpumep, M&A
KOHCYNbTaHT U MHBECTULIMOHHEIN BaHK).
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ders are invited to submit a final (but also typically
non-binding) letter. After evaluation of all final offer
letters and comments on the sale and purchase
agreements, the seller decides which potential
bidder will proceed to the third phase of the auc-
tion process. Those potential purchasers will get
the chance to negotiate the respective sale and
purchase agreements with the seller. Sometimes,
bidders request an exclusivity period in this last
phase to enhance their position.

b) Disadvantages for Seller and Purchaser

The auction process is a very time-consuming and
costly process. Often, the seller has to negotiate
two sale and purchase agreements simultaneous-
ly at the end of the last phase of the auction
process. Due to the existing demand among the
potential purchasers each purchaser has to figure
out which purchase price and which amendments
of the sale and purchase agreement are essential
to obtaining the target company.

Il. Getting Started

1. Information Memorandum

In an auction process potential bidders will the first
detailed information on the target company upon
receipt of an information memorandum. The in-
formation memorandum generally contains busi-
ness, financial, legal and tax-related facts on the
company. The business description and the or-
ganization of the target company are the most
important information for the purchaser. Typically,
the information memorandum will be prepared by
the seller together with its consultants (e.g. M&A
consultant or investment bank).



2. [pepBapuTternbHble cormnawleHus

a) CornaweHue o HamepeHusx/ MemopaHAyM
O B3aMMOMOHMMaHUMN

CornawieHne 0O HaMepeHusXx W MemopaHaym o
B3aMMOMOHMMaHUM SBMIAIOTCA cpeacTBaMm cBefe-
HUS MpogaBLa M MOTEeHUManbHOrO nokynartens B
paMKax npoaaxwu no 4YaCtHoOMy cornalieHuio. Takne
3asBneHns (4acto OQHOCTOPOHHUE) ABMSOTCS, Kak
npaBuno, NepsbiMM MUCbMEHHBIMW JOKYMEHTaMU, B
KOTOPbIX MpoAaBeL M MOTeHUMarnbHbIN NOoKynaTernb
BblpaXaloT CBOE npeaBapuUTENbHOE HamepeHune
3aKkniYNTbL COENKY, a Takke Tekyliue pesynbTaThbl
neperoBopoB. BOMbLIMHCTBO MOMOXEHUW Ccorna-
weHna O HaMepeHuax wnm mMemopaHayma o
B3aMMOMNOHUMAHNN HE UMEIDT 00A3aTENBHOWM CUIbI,
32 WCKMOYEHMEM MPSAMO MPeayCMOTPEHHbIX Crny4a-
€B.

Yacto Takoe cornalleHne O HaMepeHusix Wnm
MEMOpaHOyM O B3aUMOMOHMMaHUW  COOEPXKUT
HECKONMbKO  HErocpeacTBEHHO  06s3blBaOLLMX
MOMOXEHWA B OTHOLUEHWX MPefoCTaBeHns Cpoka
[eNCTBMA UCKIIOYMTENbHbLIX NpaB, BKMoYas NpasBo-
Bble MOCINeACTBUSA B Crlydyae HapyLleHusl, Nosioxe-
HMEe 0 KOH(MAEHUMANBHOCTU, NOMOXEHUS O BO3Me-
LLEeHUN U3OEPXEK B crydae npekpalleHus COerku
(Hanpumep, KoMUCCUSI 3a MpekpalleHue goroBopa
UM KOMMEHCaUMsl pacxodoB), a Takke MONoXKeHMs
0 3anpeTe HegoOBGPOCOBECTHOrO MPUBREYEHUA U
3anpeTe KOHKypeHLIMN.

b) CornaweHue o0 KoHduaeHunanbHocTu/
cornaiweHue o HepasrnaweHum

HesaBucumo OT TOro, MaeT nv pedb 0 Npogaxe no
YaCTHOMY COrfalleHN0 UNn O Npojdaxe Ha aykuu-
OHe, npodaBeL 3auMHTEepecoBaH B COCTaBNEHUM
MPOCTPAHHOIO COrnaweHnss O KOoHuaeHuuarb-
HOCTM C noTeHUuWanbHbIM nokynatenem. Corna-
lWeHne O KOHmOeHUManbHOCTN AO0MKHO 3aliu-
WaTb nNpoAdaBua M LEneByld KOMMaHUW OT nepe-
Aaunm nobon MHdopmauunm B CBA3M C OyayLinm
OOCTynoMm nokynartens Ko BceM AOKYMeHTaM caen-
KN (npexge Bcero, K AOKyMeHTam WH(OpMaLMOH-
HOWM KOMHaTbl). B JaHHOM KOHTEKCTe Ans npoaasua
BaXXHO MpPeaycMOTPeTb BCE ChneLmanbHble YCroBus
OTHOCUTENbHO KOH(UAEHLMANbHON MHGOpMaLun,
LeNnb ee pacKpbITus, a Takke onpeneniTb packpbl-
TVe 1 nepegady UHdopmaumm.

2. Preliminary Agreements

a) Letter of Intent/Memorandum of Under-
standing

The letter of intent and the memorandum of un-
derstanding are instruments to bring together the
seller and potential purchaser in a private sales
process. Those (sometimes only one-sided) decla-
rations are typically the first written documents in
which the seller and potential purchaser announce
their initial intention with regard to the execution of
the transaction and their current negotiation re-
sults. Most statements in a letter of intent or me-
morandum of understanding are non-binding,
unless explicitly stated otherwise.

Often such letter of intent or memorandum of
understanding contains a few explicitly binding
clauses regarding the granting of a period of ex-
clusivity including legal consequences in case of a
breach, a confidentiality clause, clauses dealing
with the payment of costs in case of a broken deal
(e.g. break up fees or reimbursement of ex-
penses) and non-solicitation and non-competition
clauses.

b) Confidentiality Agreement/Non-Disclosure
Agreement

Irrespective of whether it is a private sales process
or an auction process the seller is interested in
having an extensive confidentiality agreement with
the potential purchaser or bidder. The confidential-
ity agreement shall protect seller and the target
company against any transfer of information re-
sulting from the potential purchaser’s access to all
transaction documents (in particular to the docu-
ments in the data room). Within this context, it is
important for the seller to define special terms for
the confidential information, the purpose of the
disclosure, as well as the disclosure and receipt of
information.
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lll. Due Diligence

1. Uenb Due Diligence

Kak npaBurno, due diligence — aTto npouegypa, npu
KOTOpPOW MHBECTOPY, HAMepeBaloLeMyCs OCyLLecT-
BUTb BIIOXXEHME, MOJIHOCTbIO NpeaocTaBnseTcs
COOTBETCTBYKOLWAA MHOpMaUUa U OOKYMeHTauus
noTeHumManbHOro obbekTa ero BroXxeHun. Hecmot-
ps Ha TO, YTO MpoAaBubl MHOrAA CaMu OCYLLECTB-
NAT  KOMMMAEKCHYI MPOBEPKY KOMMAHUM [0
npogaxu aktmeos wunu pgonen (vendor due
diligence), GONbLWWHCTBO MNPOBEPOK NpoBOAUTCS
nokynatenem.

OcHoBHOM uenbto due diligence siBnsieTcst npepno-
cTaBneHue nokynaTenio uHdopmMalmm, KoTopas
eMy Heobxoguma Ona u3ydeHuss oOObekTa wu
CTpyKTypupoBaHusa cgenku. [lokynatenn u — B
cnyyae cOenkum 3a CYeT 3aeMHbIX Cpeacts —
(uHaHcupylowme GaHkM  OOIDKHbI - ObITb  O0
ONpedeneHHon CTeneHn yBepeHbl, YTO OCHOBHas
MHopMaUna B TOYHOCTU OTpaxaeT aKkTuBblI,
OTBETCTBEHHOCTb U WHblE€ 3HAYMMble XapaKTepuc-
TUKW LeneBor KomnaHuu. Takum obpasom, due
diligence cogeuncTeyeT PUCK-MEHEIKEMEHTY
nokynatens. [lMpogasel, OBbIMHO 3HaeT M umeeT
MHopmaumio 06 0cobbiXx puckax K MpaBOBbIX
BOMNPOCax B OTHOLUEHUW LIENEBOW KOMMaHwW, B TO
BpeMs Kak rnokynartento ansa atoro Tpebyetcsa due
diligence. CnepoBaTtenbHO, NoKynaTenb OCyLLEeCTB-
nset due diligence ans Toro, 4ToObl ypaBHOBECUTb
GanaHc 3HaHun npogasua n nokynatens. CornacHo
HemeLKon cynebHow npakTuke npopasel, o6s3aH
MOMHOCTBIO PacCKpbITh BCE CYLLECTBEHHbIE (PAKTHI,
UMeLMe 3HavyeHne [And MNpUHATUS  peLueHusd
nokynatenem. B uHom cnyyae nokynatens nmeet
npaso TpeboBaTb BO3MeLLIeHMUS ybbITKOB,
BO3HUKLWINX W3 HapylleHnss 06A3aHHOCTM Takoro
packpbiTvs. Ecnn  Obinn  yCTaHOBMEHbI  PUCKN,
nokynartens v npopaeeL, OObIYHO 4OroBapuBatoTCs
O TOM, Kakass CTOpoHa WX [MOHeceT, a
noTeHUMarnbHbI MOKynaTenb MOXeT pewartb, Ha
Kakmx YCINOBMSIX OH XOYeT NpUCTYNUTb K
3AKIMOYEHMIO COETKN.

2. 3OnemeHTbl Due Diligence

O6bl4HO pasnuuyaloT Heckornbko 4YacTten due dili-
gence. Bo MHormx cnyyasix gouHaHcoBasi, MpaBo-
Basi, HaroroBasd n 3KOorMyeckasi NPoBepkM npea-
CTaBngalwT cobon eauHyl 4Yacte due diligence.
MHorga nokynatenb MpoBOAMT cheuuwanbHble due
diligence nccnepoBaHus, Hanpymep, B OTHOLLEHUN
TEXHWYECKUX, KapoBbIX BOMPOCOB WM BOMPOCOB
cTpaxoBaHus. o obwemy npasuny, due diligence
OCYLLECTBMSIETCA CaMUM MOKyrnaTenem u ero
NPaBoOBbIMW, HANOroBbIMM WM KOMMEPYECKUMU
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lll. Due Diligence

1. Purpose of Due Diligence

Generally, due diligence is a procedure in which
an investor considering an investment is compre-
hensively provided with relevant information on
and documentation of the potential target. Al-
though sellers sometimes undertake a form of due
diligence prior to a sale of assets or shares (ven-
dor due diligence), most due diligence processes
are conducted from a purchaser’s perspective.

The major purpose of due diligence is to give the
purchaser the information he needs to learn about
the target and to structure the transaction. Pur-
chasers and - in case of leveraged transactions -
the financing banks need to be provided with a
certain degree of comfort that material information
accurately reflects the assets, liabilities and the
other relevant aspects of the target. Therefore,
due diligence supports the risk management of the
purchaser. The seller will usually have knowledge
of and information on special risks and legal is-
sues resulting from the target, whereas a pur-
chaser is not properly informed without due dili-
gence. Hence, a purchaser will conduct due dili-
gence to compensate the knowledge imbalance
between seller and purchaser. Pursuant to Ger-
man case law, seller is obliged to make full disclo-
sure of all essential facts having an effect on the
decision of the purchaser. Otherwise purchaser is
entitled to claim for damages arising out of any
violation of such disclosure obligations. If risks
have been identified, purchaser and seller usually
negotiate which party is to bear these risks and
the potential purchaser can decide on which terms
he wants to proceed with the transaction.

2. Components of Due Diligence

Different parts of a due diligence process are
usually distinguished from one another. In many
cases financial, legal, tax and environmental
examinations form an integral part of the due
diligence. On occasion, the purchaser undertakes
special due diligence investigations, for example
with respect to technical matters, human re-
sources or insurance matters. In general, the due
diligence is carried out by the purchaser himself



KOHCYIbTaHTaMMW.

3. OcCHOBHble HanpaBneHuUA MNpaBoOBOro
Due Diligence

MpaBoBon due diligence onpegendeTca Kak
npouecc cbopa  uHGoOpMaUMM U OLEHKU
0065a3aTenbCTB, PUCKOB U BO3MOXHOCTEW B pamkax
obbekTa WHBECTUUMA UM €ro  OeaTenbHOCTWU.
lMpeomeTol npaBosBoro due diligence  wmoryt
OTNINYATLCS B KaXAOM KOHKPETHOM criyyae. Tem He
MeHee, No obbemMy OH OObIYHO BkIOYaeT B cebsi
cneaywouee:

- KopnopatnBHaa W KoOMMep4eckad npaBoBad
OOKyMeHTauuA LeneBon KOMMNaHuu,

=  (oMHaHCUpOBaHWe LeneBon KOMNaHuu,

=  OCHOBHble  [0roBOpbl  (Mpexge  Bcero,
[IOrOBOPbl  apeHdbl W cornaweHuss ¢
NOCTaBLLUMKaMU 1 KIMeHTamu),

*  KaJpOBble BOMPOCHI,
*  HeABMXMMOCTb,

*  WHTennekTyanbHasi CobCTBEHHOCTb U IT,
=  cyaebHble npouecchl,

=  CBSI3M C OOLWECTBEHHOCTLIO,

= BONPOCHI OKpYyXatoLLen cpeasbl,

= [OrOBOpbI CTPaxoBaHusl.

4. OcHOBHble HanpaBfieHUSI HanoroBoro
Due Diligence

HanoroBbin due diligence npegHasHavyeH Aans
noslyyeHnst MHOPMaL MM O HAIOroBbIX PUCKax Ha
YPOBHE LIENEBOM KOMMAHUKW, KOTOpble MOTyT
noeneyb Gpemsi HamoroobnoXeHust B OTHOLUEHUN
NnoKynaTtensi, Hanpumep, B pamMKax nocrneayoLlemn
HaroroBOM nMNPOBEPKM CO CTOPOHblI HEMELKUX
HanoroBbIX OpraHoB. TakWe HanoroBble BOMPOCHI
MMeET 3HadyeHne Kak B pamkax share deal, Tak n
npu asset deal, roe nokynatenb MOXeT Mpu
onpeneneHHblXx obCcToATeNbCTBaX HECTM OTBET-
CTBEHHOCTb 3a MpPeanpuUHUMAaTENbCKOE Haroro-
obnoxeHne aktmBoB. bonee Toro, npaeoBon due
diligence npepocTtaBnsieT cBefeHns o6 obbekTe B
OTHOLLEHUM CTPYKTYpbl MOMMNOLEHUSs, BbIFOAHOW C
HaIoroBOM TOYKM 3PEHUS, a TaKKe peopraHnsaumm
nocne npuobpeTeHus.

5. TMpouenypa Due Diligence

Mpoueaypa due diligence 0ObIMHO NPOBOAUTCS NP
coTpyaHMn4YecTBe HECKOJIbKMX Y4YaCTHUKOB, TaKuUX
KaKk MEHEXXMEHT LeneBon KOMMaHuu, BHELUHWe
(PUHAHCOBbIE KOHCYIbTaHTbl, HOPUCTbI, HaroroBble

and by his legal, tax and commercial advisors.

3. Focus of Legal Due Diligence

Legal due diligence is defined as the process of
gathering information and evaluating liabilities,
risks and opportunities in terms of the target and
its business. The topics of a legal due diligence
may vary from case to case. However, the scope
of a legal due diligence usually includes the follow-

ing:

= corporate and commercial legal documenta-
tion of the target company,

= financing of the target company,

= material contracts (in particular leases and
agreements with suppliers and customers),

=  human resources,

= real estate,

= intellectual property and IT,
= litigation,

= public affairs,

=  environmental issues,

=  insurance policies.

4. Focus of Tax Due Diligence

Tax due diligence is meant to obtain information
on tax risks at target level which might result in a
tax burden on the side of the purchaser, e.g. in the
course of a subsequent tax audit conducted by
German tax authorities. Such tax issues are not
only relevant in the course of a share deal, but
also in an asset deal where the purchaser may,
under certain circumstances, become liable for
business taxes of the assets. Moreover, tax due
diligence provides details on the target with re-
spect to a tax-efficient acquisition structure as well
as post-acquisition reorganization.

5. Due Diligence Process

The due diligence process is usually conducted in
cooperation with several participants, such as the
management of the target company, external
financial advisors, lawyers, tax advisors and other

35



M WHble KOHCYNnbTaHThbl. [pyn nybnunyHon npogaxe
OOCTaTOMHO 4acTo BHauvane npegocTaBnseTcs
NULWb OCHOBHasA MHAopmauus, a packpbiTne bonee
KOH(bMaeHUManbHON MHOpMaLMM NPOUCXoanUT Ha

Gonee nosgHei cTaguu, Koraa  HeKoTopble
nokynaTenu yTpaTUnM UWHTEpec, a oaWH Wunu
HEeCKOMNbKO OCTaBLUMXCA HaMepeHbl 3aKniounuTb

coenky. Tem He MeHee, He3aBWCMMO OT TOrO,
NPOXOAUT NW cAenka MyTeM YacTHOM  wnu
nybnuyHon npogaxu, ycnewHsn due diligence
Bcerga TpebyeT TecHOro coTpygHuW4ecTBa BCeX
YYaCTHUKOB, BKIOYasi MEHeOXXepPOB U OCHOBHOM
nepcoHan ueneson KoMnaHuu.

Kak npaBuno, KOHCYmnbTaHTbl, Mpexae BCero,
HanoroBble KOHCYNbTaHTbl U IOPUCTbI, MOAroTaB-
nMBaloT crneumanbHble CMMCKU 3asiBOK M BOMPOCOB,
KOTOpblE HanpaBnAlTCA MEHEKMEHTY LeneBown
komnaHun. Uctpebyembii  maTepuan  0O6bIMHO
npeacTaBnsAeTca Ans U3yvyeHuss B MHopmaumoH-
Hol koMHaTe. OcobeHHO B criydyae KpynHon caenkm
due diligence npoBoaNTCA B  BUPTyarbHOW
MHGOPMALNOHHON KOMHaTe, NpeacTaBfeHHOW Ha
crneuunanbHbiX UHTEpHeT-nnatdopmax. OCHOBHbIM
npevMyLLLEecTBOM Takon WMH(OPMaLNOHHOW KOMHa-
Tbl ABMASIETCA TOT (PakT, 4YTO OOMbLUIOE KOMMYECTBO
KOHCYNbTaAHTOB CO BCEro Mupa MOryT u3y4aTb
COOTBETCTBYIOLNE  [OOKYMEHTbl  OAHOBPEMEHHO.
OTO urpaeT BaxHyl poflb 0coBGeHHO Toraa, Koraa
ueneBasd KOMMaHUA MMEET BaXHble [Oo4YepHue
KOMMaHun 3a rpaHuuen. Takum obpasoM, pUCTH,
crneunanusmpyroLmecs B COOTBETCTBYIOLLEN
0obracTu WHOCTPaHHOrO MpaBa, [AOMMKHbI ObiTb
BOBJieYeHbl B due diligence.

6. Due Diligence oTueTt

PesynbTathl " BbIBObl due diligence
obbeauHAaTCA B OT4eTe Ons KnNueHta. Llenbto
JaHHOro oTyeTa sIBNSIETCH, BO-NEpBbIX, NpeaocTaB-
neHve KNWeHTy pgeTanbHOW  MHdopMauun o
Oyayuwiem oObekTe WHBECTUUMA W, BO-BTOpPbIX,
cocpefoToYeHMEe Ha [MaBHbIX BbIBOAAX M (hakTax.
BeiBoabl due diligence moryT, Takum obpasom,
BNUATb Ha MNOATOTOBKY M OOCYy)XOEHME MOKYMKu
gonen un cornawexHus o nepegade (cm. C. V).
Bonee TOro, obHapyXeHHble PUCKM K NpaBOBblE
dakTbl MOryT oOKasaTb BIMSHWE Ha CTPYKTYpyY
coenkn. B cBA3M ¢ 3TUM NOKynaTemnto pekomeHay-
eTcsa 3aBepwutb npouecc due diligence po
COCTaBMNeHMS MpoeKkTa LOroBopa Kynnu-npogaxwu,
0COBEHHO [0 COCTaBrfEHMSI MPOEKTOB Kakux-nmbo
3aBEpPEeHuit 1 rapaHTun.

B npuHuune, due diligence oOTYeTbl rOTOBATCH,
npexage Bcero, ans knueHta. OT4eT MOXET ObiTb
MCMONb30BaH TOMbKO AN MPeaCcTosLen COoenkm u
He MoOXeT nepedaBaTbCsa TpeTbMM nuuam 6e3
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consultants. In auction processes it is quite com-
mon to provide only basic information in the be-
ginning and to disclose more confidential informa-
tion at a later stage, when some bidders have lost
interest and one of the few remaining bidders is
likely to execute the transaction. However, regard-
less of whether the transaction is executed as a
private sales process or an auction process, suc-
cessful due diligence always requires close coop-
eration with everyone involved, including the
management and the key personnel of the target.

In general, the consultants, especially tax advisors
and lawyers, prepare tailored request lists and due
diligence questionnaires which are delivered to the
management of the target company. The re-
quested material is usually presented for review in
a data room. Especially in the case of a major
transaction, due diligence is conducted in virtual
data rooms presented on special internet plat-
forms. The major advantage of a virtual data room
is that many different advisors from all over the
world can review the relevant documents at the
same time. This is essential, in particular if a
target company has important subsidiaries abroad
and lawyers specializing in the relevant foreign
jurisdictions must be involved in the due diligence
process.

6. Due Diligence Report

The results and findings of a due diligence investi-
gation are summarized in a report for the client.
The purpose of the report is, firstly, to provide the
client with detailed information about the prospec-
tive target and, secondly, to concentrate on the
major findings and issues. The due diligence
findings may therefore affect the preparation and
negotiation of the share purchase and transfer
agreement (see C. IV). Moreover, identified risks
and legal issues may impact the structure of the
transaction. Therefore, it is advisable from a pur-
chaser’s perspective to complete the due diligence
process before drafting the SPA, especially before
drafting any representations and warranties.

In principle, due diligence reports are primarily
prepared for the client. In particular, the report
may only be used for the intended transaction and
may not be circulated to third parties without prior



npeaBapuTENibHOrO COrfacust KOHCyrbTaHToB. Kak

npaBurio, oTyeT coaepXuT orpaHu4yeHue
OTBETCTBEHHOCTM B MNOSMb3y KOHCyNbTaHTa B
OTHOLUEeHUN KnneHTa. Ob6bem JaHHoro

orpaHun4eHuna 3aBuCcUT OT obbema caenku.

B cnyuyae cpenok 3a cuyeT 3aeMHbIX cpeacTts due
diligence  otyeT 0ObMHO  TpebyeTca  and
duHaHcupyowmx 6aHkoB, 4TOBbI NONYy4YUTbL HEOO-
XoOuMble cpeacTBa AN onnaTbl MOKYMHOW LEHbI.
Kak npaBwno, paspelweHne nepegasaTb due
diligence oT4yeT oUHaHCUpyOLLMM BaHKam gaeTcs B
crneunansHOM [OBEPUTENBHOM MUCbME, COCTaB-
NEHHOM KOHCYyNnbTaHTaMM W  UHAHCUPYIOLLMMM
6aHkamun. OBbIMHO JOBEPUTENBHOE NMUCLMO CoaEep-
XWUT Takow >xe npegen OoTBETCTBEHHOCTU B MOSb3y
KOHCYNbTaHTOB, MPUMEHSIEMbIA B  OTHOLLUEHWUU
KnueHTa.

IV. [OoroBop Kynnau-npoaaxu
1. "Hemeukume" wn "aHrno-cakcoHckue"
OOroBopbI

Kak npaBuno, Kommep4yeckne [[OroBopbl MO
HeMeLKOMY NpaBy SIBMSIOTCA 3HAYUTENBHO KOpPOYe,
YyeMm Te, K KOTOpPbIM MPVBLIKIIN B CBOUX MPaBOBbIX
CUCTEMax  aHrno-CakCoHckme wuHBecTopbl. [o
onpeferneHHon CcTeneHnm 9TO OTHOCUTCH U K
O0roBopaM Kynin-npoaaxu B KOHTEKCTE CITUAHWIA 1
NOrmnoLeHU, XOTA BIIMSIHWE  aHrI0-CaKCOHCKOM
nNpaBOBON KynbTypbl 3a ABa MNOCNEOHUX OecATu-
netus ObINO AOCTATOYHO 3HA4YMTENbHbIM. [loroBo-
pbl KyMnu-nNpodaxun B «aHrNo-CakCOHCKOM CTUIe»
yalle Bcero BCTpevalTcs (M CTanuM PbIHOYHBIM
CTaHOapTOM) B KPYMHbIX W CpedHux caenkax c
npsiMbIMU MHBeCTUUMAMK (private equity transacti-
ons), rge NoTpebHOCTb B MeXAyHapoAHOM (buHaH-
cupoBaHuM OGaHKOBCKUMW CUHOMKATaMW WM B
OOMneBbIX (PMHAHCOBbLIX WMHCTPYMEHTaX OKa3blBaeT
CWUMbHOE BNUSIHWE Ha KOMMEPYECKYK npaktuky. C
OPYron CTOPOHbI, CPaBHUTENBHO KOPOTKME [OKY-
MEHTbI B «HEMELIKOM CTWUMe» MpogospKatT npeob-
nagatb BO MHOMMX caenkax, (UHaHCMpyeMbIX
TOMbKO 3a cYeT cobCTBEHHOro kanutana (gaxe B
OYeHb KPYMHbIX), MHOTMX CAEMKax, 3a4enCTBYOLLNX
TUNUYHBIE HEMELIKME KOMMaHUM CpeaHero pasvepa,
a Takke B DBOMbLUMHCTBE COENOK C NMPUBIIEYEHUEM
apbuTtpaxHoro ynpasnstowero. Unn, kak ckasan
O[VH reHeparnbHbI AMPEKTOP HEMELKOW KOMMaHuu,
HamepeBasiCb OCYLLECTBUTb MOMMOLEHNE CPEaHEro
pa3mepa, Korga CTOSIKHYNCS C OOroBOPOM Kynsiu-
npogaxu npogasua AMNWUHOW B NATb CTPaHWULL:
«Takon TuM LOroBOPOB Mbl WCMOMb3yEM TONbKO
ONS OYe€Hb MEINKMX MIM OYeHb KPYMHbIX MOrnoLle-
HURAY.

approval of the advisors. The report usually con-
tains a limitation of liability in favor of the advisor
in relation to his client. The amount of this limita-
tion depends on the volume of the transaction.

In the case of leveraged transactions, a due dili-
gence report is normally required for the financing
banks in order to receive the necessary funds for
payment of the purchase price. Commonly, the
permission to forward the due diligence report to
financing banks is provided in a special reliance
letter concluded between the advisors and the
financing banks. Normally, the reliance letter
contains the same liability cap in favor of the
advisors which applies in relation to the client.

IV. Sale and Purchase Agreement

1. "German" vs. Con-

tracts

"Anglo-Saxon"

Traditionally, commercial contracts under German
law are substantially shorter than those Anglo-
Saxon investors are used to in their own jurisdic-
tions. To a certain degree, this also applies to sale
and purchase agreements (SPAs) in the mergers
and acquisitions context, although the influence of
Anglo-Saxon legal culture has been significant
over the past two decades. "Anglo-Saxon style"
SPAs are most frequent (and have become the
market standard) in large and mid-cap private
equity transactions, where the need for interna-
tional syndication of debt or equity instruments
has a strong impact on market practice. On the
other hand, comparatively short "German style"
documents continue to prevail in many all-equity-
financed transactions (even very large ones) and
in many transactions involving typical German
medium-sized companies, as well as most trans-
actions involving insolvency receivers. Or, as the
CEO of a German corporation wishing to make a
mid-cap acquisition stated when confronted with
the seller's five-page "German style" SPA draft:
"This type of contract we use only for the very
small and for the very big acquisitions."
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2. [MpumeHMMOCTb CTaTyTHOro nNpaBa

KpaTkoCcTb HEMELKOrO CTUNS COCTaBNEHUSA [LOKY-
MEHTaLMn He [OfKHa MOHMMATbCA Kak Hebpex-
HocTb. [lpaBunbHee ckasaTb, 4YTO OCHOBHble
06racTn HemeuKoro KOpnopaTUBHOIMO W KOHTPaKT-
HOro npaBa PerynupyTcs OBLMPHBIMU 3aKOHaMW,
TakMMKU Kak ['epMaHCKuUA TOProBbln KOAEKC, U3aaH-
Hbi Bnepeble 10 masa 1879 roga, 2385 ctatbsmu
[epMaHCKOro rpaKgaHcKoro ynoXeHusi, 60nbLUnH-
CTBO M3 KOTOpbIX ObIM NpuHATH 1 gHBapsa 1900
roga. CtaTyTHOe npaBo genaeTt MHorve onpegene-
HUS M OonblUyld YacTb MOSICHUTENBHOIO A3blka
aHr0-CaKCOHCKUX [OrOBOPOB M30bITOYHLIMK (a2 BO
MHOIMMX Cnydasx Adaxe BBOAAWMMM B 3abnyxge-
HWE) cornmacHo Hemeukomy npasy. B Takux Bonpo-
cax, Kak CpeAcTBa 3awuTbl MNpUM  HapyLleHuu
rapaHTui, noacyeT ybbITKOB, BMHA MOTepneBLUEN
CTOPOHLI U T.A4., HEMELKME [OOrOBOpLl YacTo nona-
raloTcsi Ha CTaTyTHOe npaBo (BKMoYas MHOro-
neTtHee npeleaeHTHoe npaeo, Tonkywulee ero). C
O[LHOW CTOPOHLI, 3TO AeraeT HemMelLKMe OOoroBopbl
Kopode W y#OobHee [Ans YTEHUsl, YEM aHrno-
cakcoHckme. C Ogpyron CTOpPOHbI, N3 TEeKCTa AO0roBo-
pa MHOrga HegoCTaTOMHO MOHATHO, Kak cnegyet
OEACTBOBaTb Ha MNpakTuKe, MOCKONbKY [AaHHbIN
TEKCT OOIDKEH MOHMMAaTbCA B paMKax CTaTyTHOro
npaea M oO6OLMX NPaBOBbIX MPUHUMMNOB (KOTOpbIE
NMLLO, UCTIONHSAIOLLIEE JOTOBOP, MOXET U He 3HaTb).

3. TonkoBaHwe p[OroBOpPOB;
cogepxaHus nepepn popmon

npuopuTteT

MpyHUMNbI  TOMKOBAHWSI  [LOTOBOPOB  COrMACHO
HeMeLKOMY MpaBy 3HAYMTENbHO OTNUYaKTCHa OT
npuHUMnoB obuero npaesa. Npexae Bcero, Uenb n
CMbICIT MOSIOXKEHUs1 4acToO WMEKT OCHOBOMomna-
rarmoliee 3HavyeHue npu TONKoBaHUKM (C BbIBOAAMMU,
KOTOpble MOryT W MNpPOTUBOPEYUTb [JOCIIOBHOMY
NPOYTEHUIO TeKkcTa). ITO OObBACHSET, noYyemMy
IOpUAMHECKUN  A3bIK, npumepamMmm  KOTOpOro
SIBNSAOTCA 3arofioBky, HeobxoguMmble nuWb ANs
OTCbIMKK, TEPMMHbBI MY>XCKOTO poda, BKITHOYaloLLME B
cebsi N XKEHCKUIN, MHOXECTBEHHOE YMCIOo, BKIo4Ya-
lolee enuHCTBEHHOE, W T.4. OTCYTCTBYeT B
TUMUYHBIX HEMELIKUX [AO0roBopax Kyniu-npogaxu.
Bo MHormx criyyasix CTOpoHbl BbIOMpPaOT HEMELIKOE
npaBo, HO aHINIMNCKNIA B KA4YeCTBE A3blka 4OroBopa.
3710 TpebyeT GoNbLIOK BHUMATENBLHOCTU HOPUCTOB,
T.K. MHOTMEe CTaHOapTHble TEPMUHbI aHIMUIACKON
M&A npakTukn, Takme kak "representations and
warranties", "best knowledge" wn T.n. HKU B Koeun
Mepe He COOTBETCTBYHOT CBOUM HEMELKUM aHa-
noram unuM  ABNAKTCA  OBYCMbICIIEHHbBIMU B
KOHTEKCTE HEMELLKOro npasa.
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2. Relevance of Statutory Law

The brevity of German-style documentation should
not be misread as sloppiness. Rather, it should be
noted that most key areas of German corporate
and contract law are dominated by extensive
statutes such as the German Commercial Code,
first enacted on 10 May 1879, and the 2,385 sec-
tions of the German Civil Code, most of which
date back to 1 January 1900. Statutory law makes
many of the definitions and much of the explanato-
ry language of Anglo-Saxon style contracts redun-
dant (or in many cases even misleading) under
German law. On items like remedies for violation
of warranties, calculation of damages, contributory
negligence and the like, German contracts often
rely on statutory law (including long-standing case
law interpreting it). On the one hand, this makes
German contracts shorter and easier to read than
Anglo-Saxon counterparts; on the other hand, the
wording of the contract sometimes gives little
guidance on practical handling issues as the
wording is to be understood within the context of
statutory law and general legal principles (which
may or may not be known to the person actually
dealing with the execution of the contract).

3. Interpretation of Contracts; Substance
over Form

Principles of interpretation of contracts under
German law differ substantially from common law
principles. In particular, the purpose and intention
of a clause is often predominant in interpretation
(with results which may even be contrary to the
wording, if taken literally). This explains why "boi-
ler plate" language such as headings being for
reference only, masculine terms including the
feminine, plural including the singular, etc. are
missing in typical German SPAs. In many cases,
the parties choose German law but use English as
the language of the contract. This requires great
care by the lawyers involved because many stan-
dard terms in English-speaking M&A practice,
such as "representations and warranties", "best
knowledge" and the like, are by no means identic-
al to the usual German counterparts or are ambi-
guous under German law. Such terms need to be
clearly defined in the agreement in accordance
with categories of German law.



4. TpeboBaHMA HOTapuarbHOro ypaocTo-
BepeHus n c6opbl

OcoBeHHOCTLI0 HEMELIKOTO npaBa ABnseTcs 6onb-
lOe 3HayeHue HOTapuycoB B TpPaHCAaKLMOHHOMN
npaktuke. Jlioboe cornaweHne no HemeuKoMy
npasy, BKrovawllee nepegadvy gonen MmeX vnm
HEeOBWXUMOCTK, [LOMKHO OblTb  y4OCTOBEPEHO
HOTapuycomM. OTO 3Ha4uT, YTO BECb [OKYMEHT,
BKNtoYasa nobble AONOMNHUTENbHbIE COrMalleHns K
OO0roBOpYy M nobble NPUNOXEHUd, ABMASOLWMNECa No
CyllecTBy 4acTbio [oroBopa, (B oOTnuuMe OT
CMMUCKOB M Tabmnuu, KOTopble SABMSKOTCS WUCKIHOYe-
HUEeM) OOIMKHbI ObITb 3a4TeHbl BCRyX HOTapuycoM
UnuM B ero npucyTcTteun. B cBaA3u ¢ aTuMm cnegyet
NOCBATUTb LENbIN AeHb NoANUCaHuio nogpobHOro
HEeMELKOro [OoroBopa Kynnu-npogaxu, coaepxa-
wero 6onblwoe KONUYecTBO MNpunoXeHun. MHoCT-
paHHble NHBECTOPLI YacTo M3berarT 3Toro, nocnas
CBOMX HEMELKUX HpPUCTOB C [OBEPEHHOCTLIO.
Cnepyet OTMETUTb, YTO ONs HEKOTOPbIX Lenewn
(Hanpumep, yBenuuyeHWe YCTaBHOrO Kanutana
M6X M nokynka HeABWXMMOCTW) cama OOBEPEH-
HOCTb TaKke JOIMKHa OblTb 3aBepeHa HOTapuycom.

HoTapuanbHble cbopbl B epmaHin perynupyoTcs
06sA3aTenbHON, He nognexailen obCy>XaeHuIo LKa-
non cOOpOB M pPacCUMTLIBAOTCS HaA OCHOBaHWM
ctoumoctn cgenku. WNx pasmep konebnetrca ot
EUR 10 (Hanpumep, Ans yooCcToBepeHUs Jorosopa
Kynnu-npogaxu Ha 200 cTp., BKMAOYaOLEro
MOKYNKy umetowero 6onbly0  3a40MKEHHOCTb
'm6X 3a EUR 1) go MakcMmanbHOW CyMMbl B
npumepHo EUR 55,000 (npyu ctoumocTu cpernku
EUR 60,000,000 1 OGonee, paxe ecnu [orosop
Kynnu-npogaxu  3aHumMaeT Bcero 5  cTp.).
HoTapuanbHble c6opbl 06bIMHO HeceT MoKynaTenkb.
YToObl n3bexaTb 3aTpaTHbIX HEMELKUX HoTapuarnb-
HblXx COOpOB, CTOPOHbI 4YacTto «cberawT» B
LWsenuapuio AnNst  3aBepku JOroBopa  Kynnu-
NPOAaXMW LWIBENLAPCKUMKU HOTapuycamm (KOTOPbIM
paspeLleHo yCcTaHaBnmMBaTb cOOpbl B COOTBETCTBUU
C pearbHbIM 06beMOM paboTbl U KOTOPble 0ObLIMHO
B3MMaIOT NULWb YacTb Hemeukux cbopos). Ctout
OTMETUTb, YTO JaHHasl NpakTUKa HEBO3MOXHA ONs
COenoK C HeaBWXMMOCTbIO (rae HoTapuanbHoe
yOOCTOBEPEHNE Nepefadn npaBa COOCTBEHHOCTU
MOXET ObITb  OCYLLUECTBIEHO  MCKIHUYUTENBHO
HEMELKUM HOTapuycom) 1 NOANEXMUT TLaTenbHoOMY
n3yyeHui0 B OTHoweHun pJonen [M6X nocne
BHECEeHUs u3MeHeHnin B 3akoH o6 obulecTBax cC
OrpaHU4YeHHON OTBETCTBEHHOCTbIO B Hosibpe 2008
roga.

4. Notarization Requirements and Fees

A peculiarity of German law is the importance of
notaries public in transactional practice. Any Ger-
man law agreement involving the ftransfer of
GmbH shares or real property must be notarized.
This means that the entire document, including
any ancillary agreements related thereto and
including any exhibits, which are substantially part
of the agreement (other than lists and tables, as to
which an exception applies) must be read aloud
by or in front of the notary. Therefore, allow a
whole day for "signing" of a detailed German law
SPA containing many exhibits! Foreign investors
often avoid this by sending their German lawyers
with a power of attorney. Note that for some pur-
poses (such as capital increases in GmbHs and
real estate purchases) the power of attorney itself
needs to be notarized.

German notary fees are governed by a mandato-
ry, non-negotiable fee schedule and are calculated
on the basis of transaction value. Accordingly,
they range from EUR 10 (e.g. for the notarization
of a 200 page SPA involving the purchase of a
heavily indebted GmbH for EUR 1) to a maximum
amount of approximately EUR 55,000 (at a trans-
action value of EUR 60,000,000 or more, even if
the SPA is only five pages long). Notary fees are
customarily borne by the purchaser. In order to
avoid the costly German notary fees, parties fre-
quently "flee" to Switzerland to have SPAs nota-
rized by Swiss notaries (who are allowed to nego-
tiate fees in accordance with the actual work load
and usually charge only a fraction of the German
fees). Note that this practice is impossible for real
estate transactions (for which notarization by a
German notary is mandatory for the transfer of
ownership) and has come under increased scruti-
ny with regard to GmbH shares following amend-
ments of the Limited Liability Companies Act in
November 2008.
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5. OcHoBHble cTaHAapTbl U oOObl4yau

AenoBoro o6opora

Mo cBoemy copepXaHuio (XOTS 4acTo M He Mo

cTUMio 1 (OPMYNMPOBKE)  [OrOBOPbI  Kymnu-
npodaXky Mo HemeLKOMy MpaBy MOXOXM Ha
obLWenpuHATLIE  CcTaHdapThl. YuTaa  Hemeukue

OOroBOpPbI Kynnu-npogaxu, MHOCTPaHHbIE MHBECTO-
pbl MOTYT ObITb COMTBI C TONKY pasnuynem Mexagy
npogaxem w nepefavend npegmeta AOroeopa,
KOTOpble OnMcaHbl Kak [Be OTAEerbHble COENKN.
«lMpopgaxa» npencraBnsetr cobon 00s3aTENBLCTBO
nepegaTb [ONO, B TO BPeMsi Kak «nepedada»
ABNAETCA PaKTUYeCKUM nepexonom npasa. To xe
NPYMEHSIETCS 1 K Mpogaxe v nepegaye nMmyLlecTsa
(cm. Bbiwe B. Il 4). MNepepaya (B otnuume ot
npogaxu) obblMHO 0oOycrnoBneHa npegBapuTenb-
HbIM YCMOBMEM YMnaTbl MOKYMHOW LeHbl. Tam, rae
NMPVMEHSOTCA aHTUMOHOMOMbHbIE HOPMbI, Nepe-
dada (B oTnuuvMe OT npodaxu) [JomkHa ObITb
obycrnoBneHa paspelleHnemM aHTUMOHOMOSbHbIX
opraHoB. TUNWYHBIA HEMEUKUW [OroBop Kynmiu-
npogaxu cogepxut B cebe kak npogaxy, Tak u
nepegady, Ho nepegada MoxeT OblTb 00ycnoBneHa
OnpeaeneHHbIMK  YCIOBUSIMU, OTHOCSALLUMMUCS K
3aKkpbITUIO caenku (closing). «Hemeukoe 3akpbiTue
CAEenKkvy», Takum obpasom, COCTOUT U3 B3aUMHbIX
NOATBEPXKAEHUA  BbIMNOMTHEHWUA  TakUX  YCMOBUW,
OTOENbHOrO JOKYMEHTa B OTHOLWEeHMM nepexoaa
npasa cO6CTBEHHOCTM NPU 3TOM HE COCTaBnseTcs.

CTonT OTMETUTb, YTO COrfMacHoO HeMeLKoOMY npaBy
TONMbKO aKUMOHepHOe ObLLECTBO MOXET BbiMyckaTb
ceptudumkatel Ha akuuu. Mpaesa Ha gonm B TmM6X
unu KI' nepexoasT TonbKO NOCPeAcTBOM 3akroye-
HUS1  COrMNalleHusi, KOTOpOEe HEeMpuBbLIYHO AN
MHOIMX MHOCTPaHHbIX NHBECTOPOB U 3acTaBnsAeT nx
ncnbIThiBaTb HEYaobCcTBa, yunTbiBad, YTO C NpaBo-
BOW TOYKM 3PEHUSA HU 3aNMCK B TOPrOBOM PEECTpE,
HU Lenoyka npeablaylmx COEenok, 3acBuaeTenb-
CTBOBaHHbIX HOTapuanbHbIMK 3anNUCAMU, U3YYEH-
Hble B pamkax npasoBoro due diligence, He
ABMSOTCA OKOHYaTENbHbIM CBUAETENLCTBOM Npasa
cobctBeHHOCTM Ha gonn B TMGX. U3meHeHusa B
3akoHe 06 obulecTBax C OrpaHWYeHHOW OTBETCT-
BEHHOCTbIO, MNpuHATbIE B HosA6pe 2008 roaa,
ynyywnnmM norioxeHne AoB6pOCOBECTHbIX MOKyna-
Tenewn, nonaralwLWMxca Ha peecTp Aepxarenen
ponen MMOX, KOTOpbI MOXHO NOCMOTPETL online B
ToproBom peectpe. OgHako HegaBHME MNOMpPaBKU
co3janu u HoBble MNpaBoOBble NPoObrnembl OTHOCU-
TENbHO BO3MOXHbLIX ODpeMeHeHWi unu apecta
Oonen CTOPOHHMMMK Kpeautopamu Mexay 3akpbl-
TMeEM cpenkm un nybnukaumen coobuieHus o
nepegaye B 3afieKTPOHHOM TOProBOM peecTpe.
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5. Substantive Standards and Market
Practice

In substance (although often not in style and
wording) German law SPAs are similar to stan-
dards used elsewhere. When reading German
SPAs, foreign investors may be confused by the
distinction between the sale and the transfer which
are described as two separate transactions. The
"sale" constitutes the obligation to transfer the
share while the transfer constitutes the actual
passage of title. The same applies for the sale and
the conveyance of property (see above B. 111.4).
The transfer (but not the sale) is usually subject to
the condition precedent of payment of the pur-
chase price. In cases in which antitrust filing re-
quirements apply, the transfer (but not the sale)
must be subject to antitrust clearance. A typical
German SPA contains the sale as well as the
transfer but the transfer may be subject to certain
closing conditions. A "German closing" therefore
consists of mutual acknowledgements regarding
satisfaction of such conditions but no actual in-
strument on the transfer of title is executed upon
closing.

Note that, under German law, only an AG may
issue share certificates; titles to GmbH shares or
KG interests pass by virtue of the agreement only
(which is unusual for many foreign investors and
makes them feel somewhat uncomfortable given
that as a matter of law, neither entries in the
commercial registry nor a chain of previous trans-
fers evidenced by notarial deeds inspected in legal
due diligence constitutes conclusive evidence of
share ownership in a GmbH). Amendments to the
Limited Liabilities Companies Act enacted in No-
vember 2008 have improved the status of bona
fide purchasers relying on the share register,
which can be inspected online in the commercial
registry, but the recent amendments have created
new legal problems with regard to possible en-
cumbrances or seizures of shares by third party
creditors between closing and publication of the
transfer in the electronic commercial registry.




Kak n B nobor npaBoBow cucTeme, MoSIoXeHMe O
MOKYMHOW LEHE N OroBOpKa O KOPPEKTUPOBKE LIEHbI
ABNAIOTCA  KMIOYEBbIMW  3NleMEeHTaMu  Joroeopa
Kynnu-npopgaxu. C mMomeHTa Havana «subprime»
kpuanca B 2007 rody KOPPEKTUPOBKU HYUCTOWM
dMHAHCOBOW  3af0/DKEHHOCTM U 0BOPOTHOrO
KanuTana Ha gaTy 3akpbiTvs caoenku ctanu bonee
yacTbeiMu, a cxembl «locked box» (Cc duKcnpoBaH-
HbIMW MOKYMHBIMW LieHamMu, OonpeaensembiMy Ha
OCHOBaHUM nNpoLWNbIX MokKasaTenen, W nokyna-
TensMy, 3alluLEeHHbIMU  TOMbKO OrpaHuynTENb-
HbIMW  YCMOBUSMW  MexXay noanvcaHuem u
3aKpbITUEM CAENKN) UCTIONbB3YHOTCH BCE PEXE.

3aBepeHus 1 rapaHTMn obObIMHO SBMSIOTCA TakUMWu
e NoApobHbIMM 1 BCEOOBEMITIOLLMMU, KaK 1 B ApY-
rx npaBoBbIX cucTtemax. B cBAsM ¢ Tem, 4TO
nokynatenu crtanu 6Gonee OCTOPOXHbIMKU 3@
nocnegHve mecsupbl, pblHOYHbIE CTaHOAPTbl U3Me-
HuUnMcb. Bceobbemniowme rapaHTUMHLIE MEPEYHU
ONSATb cTany obblYHON NPAaKTUKOW (4TO 3HaYMTENb-
HO OTNMYyaeTca OT Kynnu-npogaxu npu 6aHKpoT-
CTBE), a orpaHu4eHWe OTBETCTBEHHOCTM OMATb Ha
nogeme.

V. TMMy6nu4Hble TeHAepbI

1. OOwwme NnonoxeHus

Ocobbim cnocobomM NprMoBpPeTEHUSs KOHTPONsSl Hazg
KOTMPYHOLLENCS Ha Oupxe KOMMaHuem — Kak onu-
CaHO Bblle — 4gABnsieTcs nyonuyHbin TeHaep. B
cny4ae, Korga KOHTPONbHOE MOMOXEHNE HE MOXET
ObITb 3aHATO HEMOCPEACTBEHHO MPX MOMOLLM Npu-
obpeTeHuss 6nokMpytoLLero naketa akuuMm BO BHe-
OupxxeBon caernke, NyGrMYHbIA TeHAEp YacTo ABns-
€TCA €AMHCTBEHHbIM LenecoobpasHbiM crnocobom
nprobpeTeHnss Ma)KOpPUTapHOro MakeTa akuui B
KOTMPYIOLLENCS KoMnaHun 6e3 MOKynku Ha OTKPbl-
TOM pblHKe. BmecTe c Tem, ecnvm B pesynbrare
COEeNnkM Ha OCHOBE YacTHOro COrMalleHus wunm
MOKYNKM Ha OTKPbITOM pbIHKE MOKynaTenb npu-
obpetaeT 30 % vnn 6onee ronocyOLWNX akLMIK, OH
00sa3aH cgenatb odepTy Kak pesynbTaT 3TUX
cOenok (Tak Ha3blBaemoe «obsazaTenbHoe
npeanoxenune», cm. G. lllI). B pesynbtarte, npu-
obpeTeHne KOTUPYIOLLENCA KOMNaHUM Ha NpakTuKe
4YacTo MMeeT CTPYKTypy KOMOMHaumMy MOKYMoK Ha
OTKPbITOM  pblHKE, MpUobpeTeHNss OAOHOro  wunu
fonee naketa akuuihn Ha OCHOBE YaCTHbIX
cornawleHun n nyénm4yHoro TeHaepa.

2. Bwupabl Ny6GNUYHbIX TEHOAEPOB

O6bsBneHne nyoGrnMyHOrO TeHAepa MOXET Mpouc-
XOAMTb B BUAE ABYX BUOOB NPensioXKeHUn, a UMeH-
HO, AOOPOBONBLHOE N 00sI3aTENBHOE NPEANIOXKEHNE.

As in any jurisdiction, purchase price and adjust-
ment clauses are core elements of the SPA. Since
the beginning of the subprime crisis in 2007, net
financial debt and working capital adjustments as
of closing have become more frequent and
"locked box" schemes (with fixed purchase prices
determined on the basis of past figures and pur-
chasers being protected only by restrictive cove-
nants between signing and closing) are on the
retreat.

Representations and warranties are usually as
detailed and comprehensive as in most other
jurisdictions. With purchasers becoming more
cautious in recent months, market standards have
changed; comprehensive warranty catalogues
have again become standard practice (note that
this is substantially different in purchases from
insolvency) and liability caps are on the rise again.

V. Public Tender Offers

1. General

A particular way of acquiring control over a listed
AG is through the issue of a public tender offer. In
cases in which a controlling position cannot be
reached merely by the purchase of block holdings
in off-market transactions, a public tender offer will
often be the only viable way of acquiring a majority
stake in a listed company without purchases on
the open market. In addition, if a private transac-
tion or purchases on the open market cause the
acquirer to reach or exceed the threshold of 30 %
of the voting rights, an obligation to make an offer
will result from these transactions (so-called
“mandatory offer”, see G. lllI). As a consequence,
the acquisition of a listed company is in practice
often structured as a combination of purchases on
the open market, the acquisition of one or more
blocks of shares in private transactions, and the
issue of a public tender offer.

2. Types of Public Tender Offers

Public tender offers can be made by way of two
main types of offers, namely voluntary offers and
mandatory offers. Voluntary offers aiming at the
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[lo6poBOmbHbIE MPEASIOKEHUS, UMEIOLLME CBOEW
Lenblo NpuoGpeTeHne KOHTPONS Had KoMMaHWen,
ABNAIOTCA TaK Ha3blBaeMbIMU «MPEANOXKEHUSMU O
norrnolleHMn». B oTnnumne ot HUX, «obssaTenbHoe
npennoxeHne» OOMKHO GbiTb cAenaHo B OTHOLe-
HAM BHELUHMX aKUMOHEPOB MO MoBogy npuobpe-
TEHUS KOHTPOMNSA UHLIM 06Pa3oM, YeMm MOrmoLLEHME,
Hanpumep, nNyTemM BHEOGMPXEBOW MOKYMKU aKLUWN,
MOKYNMKM Ha OTKPbITOM PbIHKE, MOANUCKE MNpu
YyBENUYEHUM YCTaBHOIMO KanuTana wunuM nyTem
CNUSIHKA.

«KoHTponb» ycTaHaBnuBaeTcsa Npu BNageHuu, nps-
MO wnn KocBeHHo, 30 % wn ©Oonee ronocylwmnx
akumi. [Ons onpegeneHuss Toro, OOCTUTHYT 1n
nopor 30 %, romocywwme akuum, KOTOpbIMU
aKUMOHep HemnocpencTBEHHO BrnageeT, Ccknagbl-
BalOTCA C OMNpefeneHHbIMU FONoCYWUMN akLusi-
MU, npunucbiBaembiMM emy. Hanpumep, ronocy-
IOWNe akumMmM, KOTOpbIMW BrageeT Aao4epHsis
KOMMaHUsl aKLMOHepa, WM Tosiocytolme akuum,
KOTOpbIMM BnageeT TpeTbe NULO 3a CYeT aKuumo-
Hepa, OOJPKHbI CUATATBCS TOMOCYOWUMUN akLUAMAN
akuuoHepa. B yacTHocTu, ronocywowme akuum
TpeTbero nuua, ¢ KOTOpPbIM akUMOHEep cornaco-
BblBAeT CBOW [OEWCTBUSA B OTHOLLUEHMM KOMMAHWUW,
NPUMNUCLIBAIOTCA  aKLUMOHEepy, 3a WCKIHYEHNEM
cornawieHnn B KOHKpeTHbIX crnyyasx (“acting in
concert”). «CornacoBaHHOCTb» MEXAY akUUOHEPOM
M TPETbUM NULOM MMEET MEeCTO Torda, korga OHu
gorosopunuce 06 OCyLleCTBNEHUM npaB rosioca
MM WHbIM 00pa3oM [OelcTBOBaTb COBMECTHO C
Lenblo MOCTOAHHOIO U 3HAYUTENBHOIO WU3MEHEHUS
npeanpMHMMAaTEeNbCKON CTpaTermm KoMnaHum.

3. OdpepTa n ycTaHOBNEHUE LEHbI

a) Mopaua ochepTbl

Kak Tomnbko MoTeHumanbHbI MOKynatenb NPUHAM
pelweHne caenatb odhepTy O NOrMOLEHUN UK Kak
Tonbko 6bin gocTurHyT 30 %-HbIM nopor, nokyna-
Tenb [OOMMKEH HemeaneHHO onybnukoBaTb CBOe
pelleHne WnuM yBedOMIIEHME O  OOCTMXKEHUN
KOHTponbHoro nopora. Takoe onybnvkosBaHue
JOIMKHO ObITb OCyllecTBNeHO yepe3 WMHTepHeT u
yepes 9NEeKTPOHHYK CUCTEMY pacnpoCTpaHeHus
WHGOPMaLMK, LLMPOKO UCMOMb3YeMYH0 KPpeaUTHbIMK
1 uHaHcoBbIMK opraHudaumsmu. [locne atoro y
nokynatens ecTb, Kak npaBwuno, YeTblpe Hegenu
Ans  MNOAroToBKM  AoKymeHTa 06  odpepre,
coAepxallero BCe YCNOBUSA AaHHOrO npeanoxe-
HWS, a TaKke AN npeacTaBreHns 3Toro JoKyMeHTa
B ®depepanbHoe ynpaBrieHWe MO KOHTPOMK 3a
duHaHcoBbIMM ycnyramu (“Bundesanstalt fir Fi-
nanzdienstleistungsaufsicht’ “‘BaFin”)  ans
yTBepxaeHusa. [locne opobpeHns OoKymeHTa
®efepanbHbiM ynpaBneHWemM nokynatens AOSKEH
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acquisition of control over a company are so-
called “takeover offers”. As opposed thereto, a
“mandatory offer” must be made to the outside
shareholders upon the acquisition of control in any
way other than by a take-over bid, e.g. through an
off-market purchase of shares, by way of pur-
chase on the open market, subscription in a capi-
tal increase or a merger.

“Control” is established by directly or indirectly
holding 30 % or more of the voting rights. To
determine whether the 30 % threshold has been
met, the voting rights directly held by a sharehold-
er and certain voting rights imputed to him must
be combined. For example, voting rights which are
owned by a subsidiary of the shareholder, or
voting rights which are owned by a third party for
the account of the shareholder, shall be deemed
to be voting rights of the shareholder. In particular,
the voting rights of a third party with whom a
shareholder coordinates his conduct with respect
to the company are imputed to the shareholder,
with the exception of agreements in individual
cases (“acting in concert”). “Coordination” be-
tween the shareholder and a third party shall be
deemed to exist in cases in which they agree on
the exercise of voting rights or otherwise act to-
gether with the purpose of an effecting permanent
and significant change to the company’s entrepre-
neurial approach.

3. Making the Offer and Pricing

a) Offer Procedure

Once the bidder has decided to make a takeover
offer, or once the 30 % control threshold has been
met, the bidder must immediately publish the
decision or announce the fact that the control
threshold has been met. Such publication must be
made via internet and via an electronic data dis-
semination system widely used by credit and
financial institutions. Thereafter, as a rule, the
bidder has a period of four weeks to prepare an
offer document containing the full terms of the
offer, and to submit the document to the German
Financial Supervisory Authority (“Bundesanstalt
fur Finanzdienstleistungsaufsicht” - “BaFin”) for
verification. Upon approval of the document by
BaFin, the bidder must immediately publish the
offer. The publication marks the beginning of the
acceptance period. The acceptance period may
generally not be less than four and not more than
ten weeks. At certain intervals during and after the



HemenneHHo onybnukoBatk odepTty. Onybnuko-
BaHVe ABMSETCS HayanoM TeYeHUs cpoka akuenTta.
HaHHbI cpoK MOXeT ObITb, NO oOwemy npasuny,
He MeHee 4YeTblpex U He Bonee gecatTn Hepeneb.
Uepes onpegeneHHble NPOMEXYTKM BpPEMEHM BO
BpeMS W ocCre UCTeYeHUss Ccpoka akuenTta
nokynatenb AOMKeH onybnvkoBaTb COOTBETCTBY-
oMM YpOBEHb akuenToB. B cnyyae npegnoxeHus
O nMOrnoweHn aAngd 3awuTbl TexX aKUMOHEpPOB,
KOTOpblE HE MPUHANM MpeasiokXeHne B TeveHue
Hagnexawero cpoka akuenTa, CyLecTBYeT «npoa-
NEHHbIA CPOK akuenTa» ANUMTENbHOCTBIO B [OMOJ-
HUTENbHbIE [OBE Hedenu, B TEYEHUEe KOTOpOro
npeanoxeHne mMoxeT ObiTb BCE eLle MPUHSATO Npu
YyCroBUW, YTO MOKynaTenb YCMAELWHO nony4ynn
KOHTPOMb Hag KoMnaHuewh wnu Obln AOCTUIHYT
onpeferieHHbIi NpoLeHT ronocyrwmx akuun. o
NCTEYEHNM CPOoKa aKLenTa nnm NnpoasieHHOro cpoka
akuenTta, Npu ero YCTaHOBMEHWW, caenka cduta-
€TCS 3aKIMYEHHOW MpU YCrnoBuM onnaTbl COOTBET-
CTBYHOLLIEro BO3HarpaxgeHust.

b) YcTtaHoBneHue UeHbI

Kak npv npeanoXeHun o NormnoweHuu, Tak u npu
06s3aTenbHOM  NPEANOXEHUM MNoKynaTenb, Kak
npaBuio, MOXeT NPEANnoX UTb APYIMM akLMOoHepam
COOTBETCTBYIOLLEE BO3HArpaXKgeHue HanuyHbIMU
CpeacTBaMu Unn NUKBUOHLIMU aKLMSIMKU, KOTOpble
ObiINMM MPUHATLI K MpoJaXe Ha OpraHW3oBaHHOM
pbiHke. BosHarpaxgeHue OOMmMKHO ObiTb, Kak
MUHUMYM, 6onble (i) Hanbonbluero BO3Harpax-
OEHUs, KOTOPOe MoKynaTenb, nvua, AerCTByoLWme
COBMECTHO C MOKynaTenem, WUIn WHble JoYepHue
KOMNaHnMm B TEeYeHue LWeCcTn MecsaueB [Jo
nybnukaLmm JOKyMeHTa O NpeasioKeHun npeaocTa-
BUNM unun obellann npenoctaButb B 0bMeH Ha
akuuun, nnu (i) B3BELLEHHOW CpedHen LieHbl akuun
Ha OTe4YecTBEHHOM (HOHAOBOM pbIHKE B TeYeHUe
TpeX MecsiueB, MNpPeALecTBYOWNX NyGnmkaumm
pelleHnst nokynatens cgenatb MpeasiokXeHue o
MOrMOLWEHNN UNU O LOCTUXKEHMM MNOKynaTenem
30 %-Horo nopora. Bce e Bo3HarpaxgeHve byaet
Oonee BbICOKMM, €CnM  MoOKynatenb, Juua,
OENCTBYIOLLME COBMECTHO C HUM, UIM ero godep-
HME KOMMaHUM nNpUodpeTyT  AONONHUTENbHbIE
akuumn, nMbo B TeyeHue nepuoda akuenta, nunbo,
nyTem BHEOMPXEBOW CAENKW, B TEYEHME OAHOro
roga nocrne MUCTeYeHUs cpoka akuenTta B crnydae,
ecnn obelwaHHoe WM NPefoCTaBMEHHOE BO3-
HarpaxgeHue 3a TakuMe akuuu npeBblllaeT pasmep
BO3HarpaxgeHusi, ykasaHHblin B opepTe. Ncknove-
HMEM U3 3TOro SABMSIeTCA NpuobpeTeHne akuuin B
CBSI3W C 3aKOHHOW 00S3aHHOCTLIO NPeAoCTaBUTb
KOMMEHCaUMI0 aKLMOHepam LEeNeBO KOMMaHuu,
Hanpumep, nocrie BCTYNMeHNst B CUY COrnalleHuns

expiry of the acceptance period, the bidder must
publish the respective acceptance level. In the
event of a takeover offer, in order to protect those
shareholders, who have not accepted the offer
within the regular acceptance period, there is an
“extended acceptance period” of a further two
weeks during which the offer can still be accepted,
provided that the bidder has successfully obtained
control over the company or a certain percentage
of voting rights has been reached. Upon expiry of
the acceptance period or, if applicable, the ex-
tended acceptance period, the transaction is
settled by way of payment of the respective con-
sideration.

b) Pricing

For both a takeover and a mandatory offer, the
bidder generally has the choice between either
offering to the other shareholders an adequate
consideration in cash or in liquid shares which
have been admitted to trading on an organized
market. The consideration must at least be equal
to the higher of (i) the highest consideration which
the bidder, persons acting in concert with the
bidder or their subsidiary undertakings have,
during a period of six months preceding the publi-
cation of the offer document, granted or promised
for the acquisition of shares, or (ii) the weighted
average domestic stock market price of the shares
during the three month period preceding the publi-
cation of the bidder’s decision to make a takeover
offer or of the bidder's attainment of the 30 %
threshold. However, the consideration will be
adjusted to a higher price if the bidder, persons
acting in concert with the bidder or their subsidiary
undertakings acquire further shares either during
the acceptance period or, by way of an off-market
transaction, within one year after the acceptance
period, in case the consideration promised or
granted for such shares exceeds the value of the
consideration specified in the offer. An exception
thereof exists for the acquisition of shares in con-
nection with a statutory obligation to grant com-
pensation to shareholders of the target company,
e.g. after the implementation of a domination
agreement or a profit and loss transfer agreement,
or in the case of a squeeze-out of the remaining
shareholders.
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06 ynpaBneHuv wnM cornaweHus o nepegave
npubbInen n ybuITKOB, UNKU B CryYyae BbITECHEHUS
OCTaBLUNXCS aKLMOHEPOB (Squeeze-out).

4. Tvnu4yHble cTpaTerMu MoOrnoweHus B
FepmaHum

Kak npegnoxeHuss o nornowieHnn, Tak n obs3sa-
TernbHble MPeanoXeHus,, B CYLIHOCTW, CcrneaylT
OZIHOMY NMPaBOBOMY peXuMy. BaxHbiM pasnuunem,
OAHako, sIBNsieTcs TO, YTO obs3aTenbHoe npeano-
XXEHME HEe MOXET 3aBUCETb OT Kakmx-nnbo ycnosuin,
B TO BPEMS KaK B OTHOLLEHUN 0OOPOBOSbHLIX Npea-
NOXEHUN — U, TakuM 0b6pa3oMm, Takke B OTHOLLEHUMN
NPeasioKeHWn O TMOIJOWEHNM — YCTaHOBIMEHME
YCNOBUIN SBNSAETCS, Kak npaBumio, JonycTuMbIM. B
YaCTHOCTW, MNPELNOXEHNE O MOKYyMKe MOXeT
3aBUCETb OT OOCTWXKEHUS OMNpedeneHHOro ypoBHS
akuentoB. BcneacTtene atoro, ana obecneyeHusi
nonyyYeHns onpeaeneHHoro npoLueHTa rofnocyLLmx
akumi nokynatenu obblMHO 0OycnaenuMBalT CBOE
npeasioxkeHne nofydeHMeM COOTBETCTBYHOLLETO
yucna akuun. bonblUMHCTBO nokynatenen crapa-
eTCa [OCTUYb, Kak MUHUMYM, 75 % ronocyomx
akuun. Takoe OonblMHCTBO TpebyeTtcs ans
NPUHATMSA pPeLleHUid NO CYLeCTBEHHbIM BOMpocam
DeATenbHOCTM KOMMNaHUKW, TakMM Kak BHeceHue
M3MEHEHUN B yCTaB, CNUsSHWE, peopraHusauus,
JoroBopbl 06 ynpaBneHuM U CcornaweHus o
nepegaye npmbbinen 1 yobITKOB.

Mcxoas s Toro, 4to obsizaTensHoe npeanoxeHue
HEe MOXET MNOAYMHATLCH KakuM-nNnbo yCcrnoBusMm,
nokynatenu obbl4HO cTapatoTcsl m3beratb AOCTU-
xeHuss 30 %-Horo nopora. Co4yeTaHue 4YacTHOM
coenkn ¢ 30 % n bonee ¢ NpeanoXeHnem o Norno-
LLEHUN — 3aBUCALLMM OT OMpenenieHHoro YpOBHSI
akuenToB — OObIMHO JOCTMraeTcss npyu MOMOLUU
NoAMNMCaHns YacTHOro cornalleHns 0o obbABNEHUS
0 NPEefnoXeHN 1 3aKpbITUSE CAENKN rnocrie obbsB-
nexus. lNpn Takom obpase pJencTBui obecne-
yMmBaeTca TOT hakT, YTO MpeasioxKeHne sIBNAeTCA
He obdA3aTenbHbIM MNPeanoXeHneM, a npeano-
KEHMEM O MOrNOLLEHNN C BO3MOXHOCTbIO YCTaHOB-
neHus ycnosun. bonee Toro, npegnaraemas LeHa
MOXeT OCHOBbIBATbCHA Ha LeHe, COrmacoBaHHOW B
YacTHOM corfalleHMn, B TO BpeMsi Kak puck
yBEJIMYEHNS] CTOMMOCTU NPEASIOKEHUS B CBA3N C
POCTOM LIEH Ha OMpKe CHKaeTcs.

Hapsagy ¢ 3akrnoyeHneM YacTHOW caernku npoaasely
W NOKynaTernb Takke MOTyT 3aKio4nMTb CornalleHue
B (hopme Tak HasbiBaeMoro «06e30T3biBHOro 00s-
3atenbcTBa» (irrevocable undertaking). MNMpopaeey
B AaHHOM cny4vae obsisyeTcs nepeg nokynatenem
NPeanoXnMTb CBOM akuuM B NPEACTOsILLEM npea-
noxeHun o nornoweHmn. OCHOBHbBIM  KOMMEp-
YECKUM OTNUYMeM OT YaCTHOWM cOenkun aBndeTcd 10,
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4. Typical Takeover Strategies in Germa-
ny

Both takeover offers and mandatory offers basical-
ly follow the same legal regime. An important
deviation, however, is that a mandatory offer may
not be made subject to conditions, whereas for
voluntary offers - and thus also for takeover of-
fers - conditions are generally permissible. In
particular, a takeover offer may be made subject
to the achievement of a certain acceptance level.
As a consequence, in order to ensure that a cer-
tain percentage of voting rights is obtained, bid-
ders will usually make their offer conditional upon
the tender of the relevant number of shares. Most
bidders try to reach a percentage of at least 75 %
of the voting rights. Such majority is required for
decisions with major consequences for the com-
pany, such as changes to the articles of associa-
tion, mergers, conversions, domination agree-
ments and profit and loss transfer agreements.

Based on the fact that a mandatory offer cannot
be made subject to conditions, bidders will typical-
ly try to avoid reaching the 30 % threshold. The
combination of a private transaction of 30 % or
more with a takeover offer, - subject to a certain
acceptance level - is typically achieved by signing
the private transaction prior to the announcement
of the offer and closing the transaction after the
announcement. In so doing, one ensures that the
offer is not a mandatory offer but rather a takeover
offer with conditions being thereby permissible. In
addition, the offer price can be based on the price
agreed upon in the private transaction, whereby
the risk that the offer may become more expen-
sive due to rising stock prices is mitigated.

As an alternative to a private transaction, it would
also be possible for the seller and the purchaser to
enter into an agreement in the form of a so-called
“irrevocable undertaking”. The seller hereby un-
dertakes vis-a-vis the purchaser - the future bid-
der - to tender its shares in an upcoming takeover
offer. The main commercial difference from a
private transaction is that, in so doing, the seller



yTo TakMMm obpasom npogasel, npennaraeT CBOU
akumMn cpeam akuMoHEpPOB U, TEM CaMbIM, 3aLiMLLEH
BCEMM MpaBunamu, NPUMEHUMbIMK K Npearoxe-
HUIO, N, YTO CaMoe BaxkHoe, NOON KOPPEKTUPOB-
KOW MOTEHLUManbHOM LieHbI, KaK Yka3aHo BblLLE.

Mocne ycnelwHoro NOrnoLweHns ¢ nony4YeHmeM, Kak
MUHUMYM, 75 % ronocylwmx akuMn MoKynaTenb
nonyyaet MOJSHbIA KOHTPOMb Hag KOMMaHWewn,
HanpumMep NyTeM MWCMNOSIHEHUS cornaweHns o6
yrnpaBneHun 1 cornalwleHns o nepegade npubbinen
n ybbITKOB, MyTEM CAUSHMA WM — ecnm Obin
JocturHyT nopor 95 % — nyTeM BbITECHEHUS
OCTaBLUUXCS aKLVNOHEPOB.

will be amongst the shareholders tendering their
shares and will thus be protected by all rules
which are applicable to the offer, most importantly
those with regard to any potential price adjust-
ments as set out above.

After a successful takeover with at least 75 % of
the voting rights is reached, the bidder will be able
to take full control over the company, e.g. by way
of implementation of a domination agreement and
a profit and loss transfer agreement, by merger or
- if the threshold of 95 % has been met - by way of
a squeeze-out of the remaining shareholders.
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D. ®uHaHcupoOBaHMEe nNOrnoweHus B
CepmaHumn

|. BBepeHue

Hemeukas cTpykTypa NornoLleHus, Kak npu MHCTK-
TyUMOHaNbHOM, TaK U MpU CTpaTerm4eckomMm MHBEC-
TUPOBaHWK, KaK Npasuro, TpebyeT co3gaHns HOBON
KoMMaHun B cpopMe Hemeukoro MMOX B kadecTBe
cpenctBa nornowenns (aquisition vehicle) npu
MOKYMKe LieneBow rpynnbl Komnanun (target group).
MMockonbky AaHHas KoMMaHus He obnagaet
HeoOXOAMMbIMW CpPEeACTBaMK, OHa HyXAaeTcs B
durHaHCupoBaHMM Npu nomowm (KBasw-) kanutana
y4acTHUKOB (T.e. kanuTan B dopMe KanuTanbHbIX
pe3epBoB M B opMe KpeauToB YYaCTHUKOB) U
GaHKOBCKOro KpeauTa (T.e. JONT NepBOW o4vepeau,
OOMr BTOPOWN odepeau, Me3OHWHHbLIV JONT, a Takke
BbICOKOJOXOAHble obnurauun) Ans Toro, 4ToObI
MMETb  BO3MOXHOCTb  3anfiatutb  NpogasLy
MOKYMHYO LIEHY.

CooTHoLLEeHME 3aeMHOro U cobCTBEHHOro KanuTana
rmaBHbIM 06pa3om 3aBucut ot (i) obLern cutyauum
Ha pblHKe, (ii) cTpaTerun nHBecTopa, a Takke oT (iii)
OeHexHoro notoka (cashflow) ueneson rpynnbl,
MOCKOSbKY nocnegytollee noraweHne 3agorkeH-
HOCTW [OOMMKHO ObITb OCYLIECTBIIEHO 3a CYeT
peaTtenbHOCTM UeneBon rpynnbl. Kpome TOro,
GaHkn TpeObyloT npefocTaBneHUs [OCTaTOYHOro
obecneyeHnss OT KOMMaHWM, CO34aHHOM Anis
MOrnoLlEeHMs, LIeNeBOoW rpynnbl U Yalle BCero npwu
HanNuuun  cTpaTerMyeckoro wuHBectopa — OT
WHBECTOpA.

Il. Tpouecc domHaHCUpoOBaHUS

Mpouecc duHaHcnpoBaHUA MoxeT ObiTb pasaeneH
Ha Tpu aTtana. lNpouegypa 0ObIMHO HavMHaeTcs C
COCTaBIIEHNS] OCHOBHbIX YCINOBWWA caenku (term
sheet), pestomMupylOLLUX (SKOHOMUYECKME) Kpae-
yromnbHble KaMHU (hMHaHCUPOBaHWS. 32 OCHOBHbLIMU
YCNOBMAMW  COENKN  CregylT neperoBopbl O
KPEOWTHOM [OroBOpe W €ero OKOH4YaTenbHoe
3aknoyeHMe. Ha paTy 3aknwdeHus  gorosopa
COCTaBNAKTCA rapaHTUHbIE  COrMawleHus, W
CpeacTBa NpedoCTaBnsAlTCA 3aEMLLUKY.

lll. OokymeHTauus

1. OcCHOBHbI€e yCnoBusi caesku

Ecnm 6aHk noTeHUManbHO Xo4yeT nNpoduHaH-
cvpoBaTb COENKY, OH MpedocTaBnsieT nokynatesio
npenronaraemyto CTpYKTypy huUHaHCUpoBaHWs Mo-
rMOLLIEHMS!, NPEACTABMNEHHYIO B OCHOBHbIX YCMNOBUAX
coenkn. OCHOBHble YCNOBWUA  CAENKM  0BbI4HO
copepxaT onpeaeneHne COOTHOLLEHMS 3aeMHOro U
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D. Acquisition Financing from a Ger-
man Perspective

l. Introduction

A German acquisition structure of institutional
investments, as well as of strategic investments
on a stand-alone-basis, regularly requires an
acquisition vehicle in the legal form of a German
GmbH purchasing the target group. Since an
acquisition vehicle does not dispose of essential
assets, it has to be funded with (quasi-) equity by
the shareholders (i.e. equity in the form of capital
reserves as well as in the form of shareholder
loans) and with bank debt (i.e. senior debt, second
lien loans, mezzanine debt, as well as high yield
bonds) in order to be able to pay the purchase
price to the seller.

The debt-to-equity-ratio mainly depends on (i) the
overall market situation, (ii) the strategy of the
investor, as well as (iii) the cash flow of the target
group as the subsequent debt service has to be
generated from the target group’s operational
business. In addition, banks require the granting of
sufficient security by the acquisition vehicle, the
target group and — so far mostly in cases of a
strategic investor — by the investor.

Il. Financing Process

The financing process can be generally divided
into three phases: The process usually starts with
a term sheet summarizing the (economic) corner-
stones of the financing. The term sheet is followed
by negotiations of the credit agreement and its
final conclusion. On the closing date, the security
agreements are executed and the funds are made
available to the borrower.

Ill. Documentation

1. Term Sheet

If a bank is potentially willing to fund a transaction,
it would provide the purchaser with a proposed
structure of the acquisition financing detailed in a
term sheet. The term sheet contains usually a
determination of the debt- to-equity-ratio, the
amount of the facilities and the essential condi-



COOCTBEHHOrO  KanwuTtana, CyMMy Kpeguta u
CyleCTBEHHbIE YCIOBUSA, CPOK Bo3BpaTa kpeauTa,
a Takke prHaHcoBble 0bsi3aTenbCTBa.

2. KpeautHble oOroBOpbI

Mo Bcewn EBpone kpeanTHbIE 4OrOBOPLI, KaK npasu-
N0, OCHOBBIBAKOTCA Ha CTaHAAPTHbIX KpeauTHbIX
AOoroBopax, COCTaBfeHHbIXx Accounaumen yyact-
HMKOB pblHKa ccyaHoro kanutana (LMA) B
JlongoHe. C 2007 roga LMA paxe nybnukyet

cneuyunaneHyto Bepcuto LMA  OoKyMeHTOB Mo
HemeLKOMy npaBy, T.e. cCTaHgapTHble LMA
OOKYMEHTbl  aflonTUPOBaHbl  cneuuanbHo K

TpeboBaHNAM HeMeLKoro npaBa W OaHKOBCKOM
npaktnkn (cm. D. V), npy atom B ocTanbHOM
coxpaHsisi hopmy 1 coepxaHue aokymeHtoB LMA
Mo aHrMNCKOMY npasy.

B npowrnom dhuHaHcMpoBaHme NOornoLweHns Hemew-
KOW  LeneBOM  rpynnbl, 3a  WUCKNIOYEHUEM
cornawleHunn ob obecrneyeHun, GonblUer 4YacTbio
perynupoBarnocb aHrnimnckum npasom. Kpeautopsl,
HamepeBaBLUMECA  CUHOMUMPOBATbL  KpPeauTHbIE
JOroBOpbI, HacTaMBanuM Ha aHrnNUMMCKOM npase,
NocKonbKy aHrnuinckme LMA ooKyMeHTbl perynsapHo
ncnonb3oBanucb B EBpone M noatomy cumtanucb
Hem3bexXxHblMM  ONs  NNaBHOTO  MPOTEKaHUS
npouecca cuHouuupoBaHus. B cBssu ¢ pgoctyn-
HocTbto Bepcun LMA  craHpapTtoB, cCOOTBET-
CTBylOLLEN HEMeukOoMy npaBy, Bce 6Gonblie
cornaweHnn o d¢UHaAHCMPOBAHUM MOrMOLEeHNi
BbIOMpalOT  Hemeukoe MNpaBoO B KavecTse
NPUMEHUMOro, €ecnv Lueneesas rpynna uveet
ronosHyto cdupmy B [epmaHun. Tornbko camble
KpynHble cgenkn (Ha cymmy Oonee EUR 1
Munnuapga) Bce elle perynvMpyloTcs aHrMACKUM
npasoM. TeM He MeHee, aHIMUACKUA A3bIK
NpoAoImKaeT OblTb OCHOBHBIM A3bIKOM (PUHAHCOBbIX
OOKYMEHTOB.

BaHk nnu koHcopuuyM BaHKOB, (UHAHCUMPYHOLLMK
norrnowieHe, 06bIMHO 3auMHTepecoBaH B (pe-)
durHaHcupoBaHMM OBOPOTHOrO KanuTana LeneBown
rpynnbl.  Takum  obpasom,  duHaHcupyowas
CTOpPOHa MOXeT 00OWTM OpYrMX WHCTUTYLMOHanb-
HbIX KPeauWTOpOB LENeBOn rpynnbl M m3bexatb
pucka nepBOOYEpPeHOro yooBrneTBopeHus Tpebo-
BaHWA Opyrnx KpeauTopoB. Tak HasbiBaeMbll ‘BO-
300HOBNSAEMbIN KpeauT MO3TOMY TakkKe 4acTo SB-
nsieTcsa YacTblo OCHOBHOIO KpeaMTHOro JoroBopa.

3. 0OobecneyeHun

PasymeeTcs, kpeOouTtopbl oXuaawT npegocTaere-
Hus1 obecrneveHnss 3a NpeAocTaBlieHHbIe KpeauTbl.
B «kpeauTHbIXx goroBopax obGecrneyeHne oB6bIYHO
YNOMUHAETCA fUWb KOPOTKO CO CChIIKOW Ha

tions, the maturity date of the facilities, as well as
the financial covenants.

2. Facility Agreements

Facility agreements throughout Europe are gener-
ally based on the standard facility agreements
issued by the Loan Market Association (LMA) in
London. Since 2007 the LMA is even publishing a
special German law version of the LMA docu-
ments, i.e. the standard LMA documents are
specifically adapted to the requirements of Ger-
man law and banking practice (see D. V) whilst
otherwise retaining the form and substance of the
LMA English law documents.

In the past the acquisition financing of a German
target group was — except for the security agree-
ments — mostly governed by English law. Lenders
intending to syndicate the credit facilities insisted
on English law since English LMA documents
were routinely used across Europe and were
therefore regarded as inevitable for a smooth
syndication process. As a consequence of the
availability of the version of the LMA standard that
is compliant with German law, more and more
acquisition financing agreements are facing Ger-
man law as substantive law if the target group has
its headquarters in Germany. Only the largest
transactions (exceeding EUR 1 billion) are still
commonly governed by English law. However, the
English language continues to be the major draft-
ing language of finance documents.

A bank or a consortium of banks financing an
acquisition is normally also interested in (re-)
financing the working capital of the target group. In
this way, the acquisition financer can avoid other
institutional lenders of the target group and hence
the risk of draining money or subordinated en-
forcement rights. A so-called ‘revolving facility’ is
therefore often also part of the senior facility
agreement.

3. Securities

Naturally, lenders expect security for the granted
facilities. In the facility agreements the security is
usually only briefly mentioned, referring to the
details in the security agreements. The security
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cornaweHus 06 obecneyeHun. Camu cornaileHus
06 obecneyeHun npegycmaTpuBalT OOLLMPHYHO
OOKYMEHTaLUuIo.

Kak npaBuno, obecneyeHne B Nonb3y KpeaMTOpOB
UMeeT crneayloLlyo CTpykTypy. Komnanus, cne-
umManbHO co3faHHas AN NOrMoLleHWs, OBblIYHO
3aKknagblBaeT TOMbKO CBOK JON0  (akuuu) B
XONAWHIOBOM KOMMaHUWM LEeneBon rpynmebl, T.K. OHa
ABMSETCA ee eAVHCTBEHHbIMU akTuBamu. Lienesas
rpynna 3aknagpiBaeT Bce [ONU (akuum) BO BCeX
OCHOBHbIX J0OYEPHMX KOMNaHUsX u Bce GaHKOBCKMe
cyeTa, a Takke ycTynaeT Bce npasa TpeboBaHus,
npaBa Ha WHTENMeKTyanbHyl0 COBCTBEHHOCTb W
060pOTHble  akTMBbl.  TONMbKO B KOHTEKCTe
cTpaTernyecknx WHBECTOPOB, HO B CBA3N C
CerogHsAWHMM (OUHAHCOBBIM KPU3UCOM TaKke U B
KOHTEKCTEe (OMHAHCOBbLIX WHBECTOPOB KPeauTOpbl
TaKKe BCe Yalle OXMAalT OT COOTBETCTBYIOLLEro
uHBectopa obecneuveHnss B opme rapaHTum
ynnaTbl. 3TO, OOHAKO, MOXET NOBIEeYb HeraTuBHbIE
Hanorosble MNOCNEACTBUA B OTHOLIEHUN (OUHAH-
COBOr0 WHBECTOpa, MOCTOAHHO HaxoAsLlierocs B
repmaHun.

Ecnu  uHaHcMpoBaHue  nornoweHns  umeet
HEeCKONbKO YPOBHEW, Hampumep, OCHOBHOW W
ME3OHWHHBIN KpeauT, KpeauTbl OOblYHO ycTaHaB-
nNMBalOTCA B TaK Ha3blBAeMOW OroBOpke O
nepeKkpecTHow  HennatexecnocobHoctn  (‘cross
defaults’ clause). Ecnn 3aeMWwuk HapyliaeT kakoe-
nnbo KpeauTHOe cornalleHue, BO3HUKaeT akT
HeBbINONHeHUs1 0bsi3aTenbCTBa NO APYrUM KpeauT-
HblM JOroBOpaM W BCeE Kpeautopbl  MOTyT
TpeboBaTb [AOCPOYHOrO BO3BpALLEHUA KpeauTa,
npeaocTaByB ONpPeAeneHHbln Nepuoa oTcpodku. B
CBHA3M C 9TUM OTHOLUEHUS KPEeAMTOPOB, OCOOEHHO
NX O4YePefHOCTb B OTHOLLEHWWN NOMYyYeHUs CPEeAcTB
OT peanusauumn 3anoroBoro obecneveHns, Kak
npasunno, [OMXHbl PerynupoBaTbCs  MEeXKpeau-
TOPCKMM COrfaLleHnem.

IV. Ocobble nonoxeHnss B COOTBETCTBUU C
KoprnopaTuBHbIM npaBom FepmaHunmn

B cnyyae ecnv uHBECTMUMM OCYLLECTBASAOTCA B
OTHOLUEHMM LEeneBOn rpynnbl, CO34aHHOM Ha Tep-
putopun epmaHun, a UHaAHCOBbLIE [OOKYMEHTbI
perynumpyoTca HemeLKkum npaBoM, (UHaHCKMpPO-
BaHMEe TMOIMOLWEHNA CTankMBaeTcsl, 3a MCKIHoYe-
HMEM HanoroobnoxeHwsi, KOTOpoe paccmaTpu-
BaeTcsa He B HacTosuen 4Yactn C. a B yactn E. ¢
0COObIMW MOSNOXEHMAMN HEMELKOTO NpaBsa.
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documents themselves provide very exhaustive
documentation.

The following security structure is normally imple-
mented for the benefit of the lenders: The acquisi-
tion vehicle usually pledges only its shares in the
holding company of the target group since these
are its only essential assets. The target group
pledges any shares in any material subsidiary, as
well as any bank accounts, and assigns all recei-
vables, intellectual property rights, as well as
current assets. So far only in the context of stra-
tegic investors, but as a consequence of the credit
crunch nowadays also in the context of a financial
investor, lenders also more frequently expect
security in the form of payment guarantees from
the respective investor itself. This, however, might
have a negative tax consequences for a financial
investor domiciled in Germany.

If an acquisition financing has several levels, e.g.
a senior and a mezzanine facility, the loans are
typically linked through so-called ‘cross defaults’
clauses. Once a borrower breaches any facility
agreement, an event of default in the other credit
agreements occurs and all lenders may accelerate
— given certain grace periods — the credit lines.
Therefore, the relationship of lenders and espe-
cially their ranking with regard to the proceeds
from the enforcement of security generally need to
be governed by an inter-creditor agreement.

IV. Specific Issues under German Corpo-
rate Law

In the case of an investment in a target group
incorporated in Germany and finance documents
governed by German law, acquisition financing
faces — apart from tax implications, which are not
discussed in this C. but in E. — specific issues
under German law as follows:



1. 3anpeT Ha KOMNO3UUWUOHHbIe NpPOLEeH-
Thbl

CornacHo HemeLKOMY MpaBy [oOroBapvBaroLLmecst
CTOPOHbI HE MOryT YCTAHOBUTb HU Kakue-nubo
KOMMO3ULMOHHBIE MPOLEHTbI, HW MPOLUEHTbI Ha
NMPOCPOYEHHbIE MPOLEHTHbIE BbiNnathl. Takue
cornawleHus SBnsaTCs HUYTOXHbIMU. HecMoTps Ha
37O, KpeauTopbl MOryT TpeboBaTb KOMMEHcaLuu
nobbIX  YOBITKOB  OT  MPOCPOYKM  MPOLIEHTHbIX
nnatexen. Takum obpasom, ecnv 3aemMuk He
ynnaTUT MPOUEHTbl B CPOK, KpeguTopbl MOryT
notpeboBaTbk BO3MELLEHUS NayLlanbHbIX YObITKOB B
OTHOLLEHMM NPOCPOYEHHON CyMMbI NnaTexa co gHS
Hagnexawen onnatel [0 AaTtbl  hakTMyeckoro
nnarexa. YObITkn 0ObIMHO COCTOSIT M3 YMyLLEHHOW
BbIroAbl, KOTOpyto GaHK mmen Obl, ecnn 6bl OH
NMOMECTWUN [aHHYI0 CYMMY Ha PblHOK. 3aeMLuyuk,
OOHaKo, [AOKEeH MWMeTb MpaBO [JoKasaTb, YTO
yObITKM HE BO3HWKIU WM HE BO3HWKIN B COOT-
BETCTBYIOLLEN CyMME.

2. 3anper ¢uMHAHCOBOM MNOMOLWMU CO
CTOPOHbI aKLMOHEPHbIX OO eCcTB

Hemeukoe Al He MOXeT NpefocTaBnsaATb rapaHTum
005a3aTenbCTB B OTHOLLEHUM CBOEW MaTEepUHCKON
KOMMaHUN WM [OYEPHEA KOMMAHUM TOro Xe
YPOBHS, a Takke obecnevyeHus C LUenbilo Oka3aHus
nomow B npuobpeteHun ero akumn. CornacHo
HemeLkoMy npaBy ntobas duHaHcoBas nomollps Al
(v ero JoYepHMX KOMMaHWI) NpPU MOKYMNKE aKuui
atoro Al nytem npepocrtaeneHus obecneveHus,
KpeauTa unu ocyllecTBneHnsa npegonnartbl 3anpe-
leHa 6e3 kakmx-nnbo ucknoyveHun. daxe pedu-
HaHCMPOBaHME KPEeAWTOB, WCMOMb30BaHHbLIX ANS
MOKYMKM aKkuuin, SBMASIETCS HeHagnexawen noa-
Oepxkon. Takum obpasom, nobas nomoLlb CooT-
BETCTBYIOLLIEN LIeNIEBOM KOMMaHMM B NpruobpeTeHnn
akumi Hemeukoro Al, Kak npaBuno, HUYTOXHa. B
CBSI3U C 9TUM Takue obecneyeHunst, Kak 3anor akumn
COOTBETCTBYIOLWEN LEeneBor rpynnbl, T.e. akuun
camoro Al' nnn ero goYepHUX NpegnpuaTun, nnu
3anor HegBwXMMOCTU 3a nobble 06si3aHHOCTY,
BO3HUKWINE W3 (PMHAHCUPOBAHMSA MOKYMKWU, He
OOMKHbI MPegoCTaBnATbCA KpeauTopam.

[MockonbKy 3anpeT orpaHM4eH nogaepKkon duHaH-
cupoBaHUS NpuobpeTeHusl, nnaTexHas rapaHTus
unn obecneveHne, npedocTaBnseMoe MaTepuH
KOMMaHun, MOoryT 6biTb B COOTBETCTBUM C ‘npa-
Bunamm o6 obecnevyeHuMn CoxXpaHHOCTWU KanuTana’
(cm. D. V. 3) npegoctaBneHbl Al, siBnswowmmMmcs
LeneBo KOMMaHWen, B OTHOLIeHuMM nboro
Kpeauta Ha MonosiHeHne OBOPOTHLIX CpPeacTs,
Hanpumep, Bo3obHoBnsieMoro kpeauta. [lo aTon
npuynHe OObIMHO pasnuyarT (GUHAHCMPOBaAHME

1. Prohibition of Compound Interest

According to German law, the contracting parties
must not agree on any compound interest nor on
the accrual of any default interest on overdue
interest. Such agreements are invalid. However,
creditors may claim compensation for any damag-
es resulting from a delayed payment of interest. If
therefore a borrower fails to pay interest on the
due date, lenders shall claim lump sum damages
on the overdue amount from the due date up to
the date of the actual payment. The damages
usually comprise the loss of profit the bank would
have made if it had invested the amount due in the
market. The borrower, however, shall be free to
prove that no damages have been incurred or
have not been incurred in the relevant amount.

2. Prohibition of Financial Assistance by
an AG

A German AG may not give upstream or cross-
stream guarantees or security to assist in the
acquisition of its shares. According to German
corporate law any financial assistance of an AG
(or its subsidiaries) in the acquisition of shares in
itself by granting security, providing a loan or
making an advanced payment is — without excep-
tion — prohibited. Even the refinancing of loans
used for the acquisition of shares constitutes
undue support. Any assistance in acquisition of
stock in a German AG by the respective target is
therefore, as a rule, null and void. As a conse-
quence, a security such as the pledge of shares of
the respective target group, i.e. shares in the AG
itself as well as shares in any subsidiary, or the
liens on real estate for any liabilities resulting from
the acquisition financing must not be granted to
the lenders.

However, since the prohibition is limited to the
support of the acquisition financing, a payment
guarantee or an upstream security may be —
subject to the ‘maintenance of capital rules’ (see
D. IV. 3) — granted by a target in the legal form of
an AG for any working capital loan such as a
revolving facility. For this reason, the separation of
the acquisition financing from the financing of the
working capital is regularly seen if the target com-
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MOKYNKM M hrHaHCUpoBaHMe OBOPOTHLIX CpeacTs,
ecnu ueneson komnaHuen sisnsietca Al

WHble Buabl topuanyeckux nuy, nommmo Al 1 KlMaA,
Takume kak 'mM6X, He nmoanagatoT nod 3TOT 3anpeT
¢MHaHCOBOW NOMOLLM.

3. TMMpaBuna obecne4vyeHUst COXpPaHHOCTU
kanuTtana u «limitation language»

Jlioboe topugnyeckoe nuuo, npedocTasnsoLee
rapaHTum B OTHOLUEHUU MaTEpPUHCKOM KOMMaHuu
UNn JoYepHen KOMNaHWM TOro e YPOBHS, OOIMKHO
cobniogate Hemeukue ‘mpaBuna obecneveHus
COXpaHHOCTM KanuTana'. [laHHble npasuna orpaHu-
4YMBaIOT (KOCBEHHO) OMHAHCOBYIO NOOOEPXKKY Lene-
BbIX rpynmn. B cBA3n c TeM, 4TO OHM cuuTalTCa A0-
BOMbHO CTPOTMMM MO CPaBHEHUIO C MeXAay-
HapOAHbLIMW CTaHAapTamu, 3TO OAuH u3 Hambonee
BaXHbIX MpPaBOBbIX BOMPOCOB Mpu uHaHCcUpo-
BaHWW NOIMOLEHNS C HEMELLKON TOYKUN 3PEHUS.

lMpaBuna obecneyeHust COXPaHHOCTWU KanuTana B
OTHOWeHMN AT MMeIT oyeHb Dornblioe 3HaveHue
Mo CpaBHEHWK C HemeukuMm MOX wnnn KoMmaH-
ONTHBIM ToBapuwectBom ¢ [M6X B kadvecTBe
nonHoro ToBapuwa. Al 3anpewaeTtca pacnpe-
sAensATb  Kakume-nubo  akTMBbl  Cpeau  CBOWX
aKuMOHEepOB, 3@  MCKIIOYEHWEM  PEryrnsipHoro
pacnpegeneHua unu ecnm Al M ero akuuoHep
3aknounnmM - cornawenne o6 ynpaBneHun  u
nepexoge npubbinen n ybuITkoB. NHBIMK CrioBamu,
npyv npegocTaBNeHMM rapaHTUA B OTHOLLEHUU
MaTEPUHCKOMN KOMMaHUM Unu JoYepHen KoMnaHuu
TOro e ypoBHA wunu obecneveHnsa Al OOMMKHO
nony4nMTb COOTBETCTBYOLLEE BO3MELLEHUE Wwnm
KOMWCCUIO 3@ rapaHTMIO Ha OCHOBE CrpaBeanvBOW
PbIHOYHOW  CTOMMOCTM  WNW  JOIKHO  ObITb
yrnpaBnsieMon KOMMaHuem no cornaweHuio o6
ynpaBneHun n nepexoae npuobbinen n yobITKOB.

MHble npaBuna o6 obecneyeHun COXPaHHOCTM
KanuTana MpPUMEHSIIOTCA B OTHOLUEHWMM HEMELIKOro
GmbH & Co. KG. 310 mopugndeckoe nuuo He
06s13aHO NoauMHATLCA NpaBunam o6 obecneyeHun
COXpPaHHOCTM Kanutana, ecnM OHO pacnpegenset
KakMe-nmbo aKkTMBbl Cpean  y4dacTHuKoB 6es
coxpaHeHust yctaBHoro kanutana M'voX. B cesasm ¢
3TMM OMpEeKTopa He MOryT NpeaoCcTaBnsiTb Kakue-
nnbo rapaHTum mnu obecnedyeHnss B OTHOLUEHMU
OOYepHMX OOLeCTB TOro e YPOBHS, €Crnu
NpPeaoCTaBlNEHNE UMM UCTIONTHEHWE TaKMUX rapaHTui
unun obecneyeHun nNpuBEAET K YMEHbLUEHUIO
pasMepa YMCTbIX aKkTMBOB KOMMaHMW OO pa3mepa,
HWXXEe YyCTaBHOrO kanuTana. Tem He MeHee,
HEMELIKME npaBuna O COXPaAHEeHUU KanuTana
NMPYMEHSIOTCA NYWb B TOM Crlyyae, ecnv 3aeMLuuK,
T.€. KOMMNaHWs, cneumanbHO co3daHHas ans normno-
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pany is an AG.

Other types of German business entities than a
German AG and the rarely used KGaA, such as a
German GmbH, by the way, do not fall within the
scope of the prohibition of financial assistance.

3. Maintenance of Capital Rules and

Limitation Language

Any corporate entity that provides upstream or
cross-stream guarantees or security must comply
with the German ‘rules on maintenance of capital’.
These rules (indirectly) limit the financial assis-
tance of target groups. Since they are considered
to be relatively strict compared to international
standards this is the most important legal issue in
acquisition financing from a German perspective.

The rules on capital maintenance for an AG are
more far-reaching compared to those which apply
to a German GmbH or a limited partnership with a
GmbH as general partner. An AG is prohibited to
distribute any assets to its shareholders, unless a
regular distribution is concerned or the AG and its
shareholder have entered into a domination and
profit and loss agreement. In other words, when
granting upstream and cross-stream guarantees
or security, an AG must receive an equivalent
benefit or a guarantee fee at the fair market value
or must be the dominated company of a domina-
tion and profit and loss agreement.

Different maintenance of capital rules apply to the
German GmbH or German GmbH & Co. KG.
These business entities do not comply with the
maintenance of capital rules, if they distribute any
assets to shareholders and do not provide for the
preservation of the registered share capital of the
GmbH. Therefore, managing directors may not
provide any upstream or cross-stream guarantees
or security, if the granting or enforcement of such
guarantees or security causes the net assets of
the company to fall below the registered share
capital. However, the German capital preservation
rules only apply if the borrower, i.e. the acquisition
vehicle, is a direct or indirect shareholder or an
affiliate of the shareholder of the German GmbH
or German GmbH & Co. KG granting the up-



LLEHUS, ABNSETCA NPSMbIM UITM KOCBEHHbIM y4yacT-
HUkoM Hemeukoro MM6X mnn GmbH & Co. KG,
NPeAoCTaBMSOLWEro rapaHTum B OTHOLUEHUN MaTe-
PUHCKOW KOMMAHUM UM AoYepHen KOMMaHWM TOro
e YPOBHS.

MockonbKy HapylweHue npaBun obecneveHust
COXPaHHOCTU kanutana Hemeukumn TMoX n GmbH
& Co. KG moxeT TeopeTnyeckm ctaTb OCHOBaHMEM
NNYHOW UMW YTONTOBHOW OTBETCTBEHHOCTM PYKOBOA-
CTBa w/vnn y4acTHUKkoB KomnaHum (cm. D. V), atn
npaBuna oObIMHO nNpeacTaBneHbl B obecne-
YUTENbHBLIX JOKYMEHTax Ha Tak Ha3blBaeMOM ‘orpa-
HUYMTENBHOM A3blke’. BBMAOY pucka nnyHom oTBeT-
CTBEHHOCTU KPeaWUTOPbl rOTOBbI NMPUHATH OOroBOp-
HbIW «limitation language» B OTHOLUEHUWN rapaHTui
n obecneyeHnn pns Toro, 4TOoObl OrpaHMYUTL
nocnegywuiee nNpeaocTaBneHMe rapaHTum wu
obecneyeHnn B OTHOLUEHUN MaTepuHCKOW Kommna-
HAN UNU J0YEpPHEN KOMMAHUU TOrO XXE YPOBHA B
TOW CTEMEHW, B KOTOPOW OHW HE PErynumpyloTcs
cTporMMn npaBunaMm obecneyeHust COXpaHHOCTU
kanutana. HecmoTpa Ha 910, Hemeukne LMA
CTaHOapTbl He BKNOYUNKM Takon «limitation lan-
guage». [oroBapuBawoLmecs CTOPOHbI  MOTyT
noaToMy  YCTaHOBMUTb npasuna «limitation
language» B OTHOLLEHWMN KaXKOOro KOHKPETHOrO CIy-
yas. B TOo Bpema kak B npownom Obina
yCTaHOBMeHa ornpegeneHHas npakTtuka, B CBA3WN C
nocneaHMMm U3MEHEHMSIMU B HEMELIKOM 3aKoHe 00
obLulecTBax C OrpaHMYeHHOW OTBETCTBEHHOCTHLIO
CYLLIECTBYIOT HEKOTOpble COMHEHMSI B OTHOLLUEHUU
O0CTaTOYHOCTM JaHHOWN NPaKTUKN.

4. WN30bITOYHOE obecneyeHue

CornacHo HemeUKOMY rpaXkgaHCKoMy npaBy npeno-
cTaBneHne obecneyeHnss SBMNSETCS HeaencTBu-
TeNbHbIM  Kak MpoTuBopevallee  nybnnyHomy
nopsiaky, ecnu kpeautop obnagaet mM3bbITOYHbIM
obecneyeHnem. B cBA3M C 3TUM  Hemeukue
cTaHgapTHble  obecneyuTenbHble  cornalleHust
BKIOYAOT nonoxeHne o6 ocBoboXxaeHun oT
obecneunTtenbHblx  obsizatenbctB. B nobon
MOMEHT, koraa obuias cToMMocTb Bcex obecne-

YEeHWN, NPedoCTaBfIEHHbLIX 3aeMLUMKOM  u/unm
LLenieBon rpymnnon, KoTopble MOryT ObITb peanuso-
BaHbl, npeBblcT 110% OT obecneYeHHbIX

TpeGoBaHWin, KpeauTop OOIKeH no TpeboBaHuio
3aeMLiMka ocBoboguTb ero oT vyactum obecne-
ynTenbHbIX 0b6da3aTenbCTB anda CHMKeHnAa CTommMoc-
TV peanusauumn obecnedenun go 110 % ot obecne-
YEHHbIX TpeGoBaHUIA.

stream or cross-stream guarantees.

Since a breach of the maintenance of capital rules
of the German GmbH and German GmbH & Co.
KG can potentially give rise to personal or criminal
liability of the management and/or shareholders of
the company (see D. V), it is standard practice to
face these rules with so-called ‘limitation lan-
guage’ in the security documents. In view of the
risk of personal liability, the lenders are prepared
to accept contractual limitation language on the
guarantees and security in order to limit the sub-
sequent enforcement of upstream or cross-stream
guarantees and security to the extent these are
not covered by the strict rules on capital mainten-
ance. However, the German LMA standard has
not included any such language. The contracting
parties must therefore negotiate the terms and
conditions of the limitation language on a case-by-
case basis. While a certain practice has been
established in the past, there are uncertainties
regarding whether this practice is still adequate in
view of the latest amendments to the German
Limited Liability Company Act.

4. Over-Collateralisation

According to German civil law, the granting of
security is invalid by reason of acting against
public policy if the lender is over-collateralized.
Therefore, German standard security agreements
include a clause concerning the release of securi-
ty: At any time when the total value of the aggre-
gate security granted by the borrower and/or the
target group which can be expected to be realized
in the event of enforcement of the security ex-
ceeds 110 % of the secured claims, the lender
shall, on demand of the borrower, release such
part of the security as to reduce the realizable
value of the security to 110% of the secured
claims.
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V. Pwuckun oTBeTCTBEHHOCTHU

1. WHBecTOpLI

MHBecTOpbl MOryT HECTM OTBETCTBEHHOCTb 3a Nof-
BepXXeHWe OrnacHOCTU CyLlecTBOBaHME KOMMaHWUW.
Ecnu nHBecTop yMbIlWneHHO fobuBaeTca 6aHKpoT-
cTBa NPSMON UM KOCBEHHOW [OYepHEN KOMNaHun
nyTemM OTBEAEHWS aKTMBOB COOTBETCTBYIOLLENA KOM-
naHWn, HanpuMep 3a CYeT BbINnaT ynpaBrieH4YeCcKnx
rOHOpPapoOB UNM MpegocTaBrieHns obecneyeHnin B
OTHOLLEHMMN MaTEPUHCKON KOMMaHWWN, N BaHKpOTCT-
BO ObIO C pa3yMHOM CTENeHbld BEPOSTHOCTU
OXMOAemMo 1 NpeaBuaMMoO ONns UHBEcTopa, TO 3TO
MOXET MOBMEeYb OTBETCTBEHHOCTb y4acCTHUKa
(akumoHepa) 3a yobITKM KOMMaHUKN-6aHKpoTa.

2. PykoBopacTtBo

PykoBoAcCTBO 3aemuymka (HamepeBaroLLleecsl Hapy-
WKTb (bMHAHCOBbIE 00A3aTENbCTBA M3 KPEAUTHOro
[0roBopa) MOABEPKEHO 3HAYUTENBHOMY  PUCKY
(NMn4HOM) OTBETCTBEHHOCTM BCMEACTBME HapyLue-
HWUS TaKUX OMPEKTOPCKUX 0BA3aHHOCTEN, Kak

- 3anpelleHHble (‘-IaCTVI‘-IHbIe) BbinyiaTbl yCTaB-
HOro Kanmtana KOMMaHun B OTHOLUEHUN ee
y4vyacCTHUKaA;

=  HapylleHue npaBun ByxranTepckoro y4eTa,
Hanpumep, HeOOCTOBEPHbIA GyxranTepckuii
yyer;

- He4OoCTaTOuYHbIN KOHTPOJIb PWUCKOB B OTHO-
LEeHNn OeATeNIbHOCTU KOMNaHUu;

= OTCYTCTBME HaAJfexallero yBeAOMIEeHNS NHbIX
CTOpoH cash pool o 3HauMTenbHOM HeraTue-
HOM BIMSIHAM Ha (PMHAHCOBOE MOJIOXEHME
KOMMNaHuu;

"  HeucrnorHeHne cosbiBa obwero cobpaHus
yyacTHMKoB no nosogy notepu 50 % yctaBs-
HOro KanuTana KoMnaHuu.

Ecnn (B cBA3n c (pakToM HapyLlleHWs) KOMMaHWUs
CTaHoBMTCA OaHKPOTOM, PYKOBOACTBO MOXET Mo-
HEeCTW OTBETCTBEHHOCTb, NPEXAe BCEro, 3a

- BbiMyiaTtbl KOMNaHMM B OTHOLWUEHUN ee y4acT-
HUKOB, KOTOpble O4YeBMOHO WU Hens3bexHo
NnpuBEJSIN K HECOCTOATENIbHOCTU KOMNAaHNN;

- Heﬂ,06pOCOBeCTHbIe BblMJ1aThbl KOMMNaHuu,
OocCyulecCTBIieHHble nocne BCTynneHnda Komna-
HAMN B nMpoLecc 68HKp0TCTBa mnnn ycrtaHoB-
NNEHNA ee HEeCOCTOATEJ1IbHOCTU;

=  yObITKN KPEAMTOPOB B CBSA3N C OTIOXEHHOM
nogavei 3asiBneHuss o 6aHKPOTCTBE KOMMNaHUu
WM MHbIMM  HeJOOpPOCOBECTHbIMM  AEWCT-
BUSIMU.
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V. Liability Risks

1. Investors

Investors may be liable for endangering a compa-
ny’s existence. If an investor intentionally causes
the insolvency of a direct or indirect subsidiary by
draining the assets of the respective subsidiary,
e.g. by payments of management fees or by grant-
ing upstream securities, and the occurrence of an
insolvency was reasonably likely as well as noti-
ceable to the investor, this may result in share-
holder liability for any damages of the insolvent
company.

2. Management

The management of a borrower (about to breach
the financial covenants of a facility agreement)
faces an essential risk of (personal) liability due to
the breach of a director’s duty such as

= forbidden payments of (a part of) the regis-
tered capital of the company to a share-
holder;

= violation of bookkeeping requirements, e.g.
misleading bookkeeping;

= insufficient risk controlling concerning the
business of the company;

= failure to promptly inform other cash pool
parties of a negative material impact on the
financial position of the company;

= failure to convene a shareholders’ meeting
upon the loss of 50 % of the share capital of
the company.

If (due to an event of default) the insolvency of a
company occurs, the management might be per-
sonal liable, especially for

= payments of the company to its shareholders
that noticeably and inevitably caused the il-
liquidity of the company;

= careless payments of the company made
after the event of illiquidity or the identifica-
tion of over-indebtedness of the company;

= losses of creditors due to a delayed filing of
insolvency proceedings or due to other tortu-
ous actions.



B Takown crnoxHow cuTyauuu, Kak Hanuume dakta
HapyLUEHWs1 KpeOMTHOrO OOroBopa, PyKOBOACTBO BO
n3bexxaHne yronoBHOM OTBETCTBEHHOCTU AOSKHO,
npexae Bcero, 3HaTb criefylliMe cocTaBbl npe-
CTYMNEHUS:

MOLLEHHUYECTBO, Hanpumep, NyTem YyTBepx-
[eHVs NOXHbIX (DUHAHCOBLIX 06S3aTENbLCTB B
cepTuduKaTe COOTBETCTBUSA, OCOGEHHO, ecni
KOMMaHUs UMeeT BO30GHOBMSEMYIO KpeawT-
HYIO MUHWIO;

HapylleHne npaBun ByxranTtepckoro yyeta
UM HeoCToBepHas hMHaHCOBasi OTYETHOCTb;

OTCYTCTBME  Hapnexallero
y4yacTHMkoB 00 yTepe
YCTaBHOrO KanuTana;

yBeJoMIIEHS
komnaHven 50 %

OTNOXeHHaa nopgada 3adBlieHna o GaHKpOT-
CTB€ KOMNaHUu.

In the very challenging situation of the occurrence
of an event of default under a facility agreement,
the management shall be — in order to avoid crim-
inal liability - especially aware of the elements of a
crime as follows:

fraud, e.g. by confirming false financial cove-
nants in a compliance certificate, especially if
the company has a revolving credit line;

violation of bookkeeping requirements or
misleading financial statements;

failure to promptly inform the shareholders of
the loss of 50 % of the share capital of the
company;

delayed filing for the commencement of insol-
vency proceedings.
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E. Hanoroo6noxeHue

I. OCHOBHble XapaKTepUCTUKU Hanoro-
ob6noxeHnsa B lepmaHumn

Hemeukass HanoroBasi cucTemMa W3BECTHA CBOEN
CIOXXHOCTbI0. TeM He MeHee, HaJloroBble CTaBkU B
FepMaHny ABNSIOTCA KOHKYPEHTOCMOCOOHBIMM MO
CpaBHEHUIO CO CTaBKaMK B ApYrMx pasBUTbIX CTpa-
Hax. WHocTpaHHble WHBECTOpbI, Kak MpaBuso,
Yy3HaloT, 4YTO AEWNCTBYIOLLEE HANoroobnoxeHve B
FepMaHMM B HEKOTOPbIX Cry4Yasx HWxe, T.K.
dmsnyeckme 1 pUaNYEcKMe nuua MoryT rnonb3o-
BaTbCA npenmMyLiecrtesamu MOMNOXEHUM 0 MHOro4MC-
NEHHbIX NbroTax 1 BblYeTax.

MogoxoAHbIN Hamnor ¢ U3NYecKUX NnL 1M Hasnor ¢
Kopnopauui, [OOMOSfIHEHHblE TakK Ha3blBaeMoun
«HagbaBkoM B MOOOEPXKKY  CONMMAAPHOCTUY,
B3MMatoTCA C HEMELIKUX PE3NOEHTOB B OTHOLLEHUU
nx obLemMMpoBOro Aoxoda, a Takke C MHOCTpaH-
HbIX MHBECTOPOB B OTHOLLUEHMM UX 0OXOAA TONbKO
M3 HEeMeUKMX WUCTOYHUKOB. Hemeuknn poxon
WHOCTpPaHHbIX WHBECTOPOB BKIlOYaeT B cebs,
Hanpumep,

*  [peanpvHUMaTenbCKUA Aoxod B TOW Mepe, B
KOTOpPOW npeanpuvHMMaTensckas AesTenb-
HOCTb MOXeET OblTb OTHECeHa K NMOCTOSAHHOMY
npeacTaBUTENbCTBY  BHYTPUM  CTpaHbl  Unun
NOCTOSIHHOMY MPeACTaBUTENHO;

] PEHTHbLIN OOXO04 3a CYET MECTHOW HeaBWXU-
MOCTU (€Cnu He BKIYEeH B MNpeanpuHu-
MaTenbCKMA [OX0A), [oxXo4 OT npupocTa
KanuTana, nofy4yaembli OT pacropsiKeHUs
MeCTHOWN HeaABMWXKXMMOCTbIO, 3a WUCKITlo4YeHUnem
CcnyyaeB, Korga HeABWXMMOCTb He cYMTaeTcH
NPON3BOACTBEHHBIMW aKTUBAMW W Haxoau-
nacb Bo BnageHun ®J1 unm HekoMMep4yeckoro
naptHepcTtBa (ToBapuwecTBa) 0Oonee 4yem
DecsTb NeT;

*  [00XOA4 OT MMWYHbIX YCMyr, WCMNOMb3yeMblX B
lepMmaHun ©n npegocTaensembix uanyec-
KMMK nmuamuy (paboTaroLwmmmn camocToaTe b-
HO MNU MO HanMmy) WU  KPUANYECKUMHU
nmuamu;

= fgoxon OT NpupocTa KanuTtana, noslydyaembin
OT pacrnopskeHus donen  (akuusmu) B
HEeMeLKON KoMMaHuu (BrageHue MUHUMYM
1% ponew (akumn) B onpeaeneHHbIn MOMEHT
BPEMEHW B TeYEHWE NocneaHuxX NATu neT);

= [OMBMAEHObl W NUKBUAALMOHHbIE [O0XOAbl,
MoMny4YeHHble OT HEMELIKUX KOMMaHMWIA;
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E. Taxation

I. Basic German Tax Parameters

The German tax system is commonly known to be
complex; however, German tax rates are competi-
tive in comparison with other developed countries.
Foreign investors generally discover that the
effective tax burden in Germany is lower in vari-
ous cases, as individuals and entities can benefit
from numerous exemptions and depreciation
provisions.

Individual income tax and corporate income tax,
both supplemented by a so-called “surplus
charge”, are levied with respect to German resi-
dents on their worldwide income and with respect
to foreign investors on their income from German
sources only. Generally speaking, the German
income of foreign investors includes, e.g.

= business income to the extent the business
activities can be allocated to a domestic
permanent establishment or a permanent
agent

= rental income from domestic real estate (if
not already included in business income:)
capital gains resulting from the disposal of
domestic real estate except the real estate
does not qualify as business asset and was
held by individual or non-business partner-
ship for more than ten years

= income from personal services which are
utilized in Germany and provided by indi-
viduals (self-employed or employed) or enti-
ties

= capital gains resulting from the disposal of
shares in a German corporation (minimum
share holding of 1 % at one point of time
within the last five years required)

= dividends and liquidation proceeds received
from German corporations



= 3aBUCALLMIA OT NPUBLINM OoX04 OT NPOLEHTOB,
BbIMNMa4YMBaeMblii HEMELIKMMUN OOSHKHUKAMM, U
[0X0A OT MpupocTa kKanuTana, nonydYaemsbii
OT pacnopsiKkeHUsi TakMmm obazaTenbCcTBaMu;

*  VHOW omnpefeneHHbIi (He CBA3aHHbIA C Npu-
OblNIb0)  OOXOA4 OT MNPOUEHTOB  (BKIHOYast
goxon OT nMpupocTa Kanutana), ecnu
OonroBoe 0653aTeNnbCTBO 3aperMcTpuUpoBaHo
B [epmaHum unmn obecneveHo BHyTpUrocygap-
CTBEHHOW HEABWXMMOCTbIO.

[BoniHoe HamnoroobnoxeHue B 'epmaHuMM Tak e,
KaK 1 B APYrux NpaBoOBbLIX CUCTEMAX, perynupyeTcs
goroBopamMy O  [BOWMHOM  HanoroobrioxeHuwm,
NpuHATEIMK Gonee yem B 70 cTpaHax. CornacHo
CTaHOApPTHbIM  MOJIOXKEHUSIM  TakMx [OOrOBOPOB
npeanpuHMMaTenbCKUN U PEHTHLIN JoX0o4 obnara-
IOTCA HanoramuM TOW CTpaHbl, rAe HaxoauTcs
MOCTOSIHHOE  MPEACTaBUTENbLCTBO  Nvua  UIK
HegBwxumoe wumywecTso. [loxon OT KanuTana
(MpoueHTbl, AMBUOEHAbI W MPUPOCT KanuTana oT
pacnopsbkeHmsi (UHAHCOBbLIMM akTUBaMM), Kak
npaBuno, obnaraeTcss Hanoramm CTpaHbl NOCTOSAH-
HOrO MECTOHaXOoXAeHusi MHBecTopa. B HekoTopbix
cnydasx y F'epmaHum ectb npaBo obnaratb AOXOA
C KanuTana Hamnorom oT UCTOYHUKOB JoXo4a.

MpeonpuHUMaTENbLCKUN O0X04, 3aKpenseHHbIN 3a
NMOCTOSIHHLIM MPEACTaBUTENLCTBOM B epmaHuu,
Takke obnaraetcsi MecTHbIM TOProBbiM Hanorom
no ctaeke oT 7 % po 17,2 % (cpenHsist cTaBka — OK.
14 %) B 3aBMCMMOCTM OT MecTa OCyLLleCTBMEeHUs
npeanpuHMMaTernbCKkon AeaTeNbHOCTMY.

CrtaBka Hamnora Ha [oGaBneHHyl CTOMMOCTb
(HOC) paBHa B N'epmaHum 19 %, X0Ta NOHWKEHHas
ctaBka, 7 %, NMPUMEHSIETCA K HEKOTOPbIM OCHOB-
HblM MpoAdykTam (TakMM Kak NpOAOBONbCTBME U
kHurn). He obnaratotcs HOC:

- nepegaya gonen (akuumn),
- nepefaya HeBWXMMOro UMYLLIECTBA,

- Nepefava Lernoro CTPYKTYPHOro nogpasgeneHus
nytem asset deal.

BxogHon HOC Ha nokynku, kak npaBuno, noane-
XWUT BO3BpaTy, €Cfu OH He OTHOCMTCA K BMAY
caenok, He obnaraembix HOC. QkcnopTHbIE onepa-
ummn He obnaratotca HOC, B TO BpeMsa kak BXOOHON
HOC, oTHocAwMCcA K TakMM cOenkam, Bce Xe
MOXET ObITb MCTPebOoBaH NpeanpuHUMaTEeNeM.

= performance-related interest income paid by
German debtors and capital gains derived
from the disposal of such instruments

= certain other (non-performance-related)
interest income (including capital gains) if the
debt instrument is registered in Germany or
secured by domestic real estate.

Double taxation in Germany as well as in a for-
eign jurisdiction is mitigated by double tax treaties
which are in place with more than 70 countries.
According to the standard rules of such double
tax treaties, business income and rental income is
taxed in the jurisdiction in which the permanent
establishment or real estate is located; capital
income (interest, dividends and capital gains from
the disposal of financial assets) is generally taxed
in the jurisdiction of the foreign investor's resi-
dence. In some cases of capital income, Germany
has the right to levy a withholding tax.

Business income which is allocated to a German
permanent establishment is also subject to a
municipal trade tax at a rate of 7% to 17.2 %
(average rate approx. 14 %) depending on the
location of the business.

The applicable rate in Germany for value-added
tax rate is 19 %, although a reduced rate of 7 %
applies to certain basic products (such as food
and books), while other transactions are value-
added-tax-exempt (such as transfer of shares or
transfer of real estate) or non-taxable (such as the
transfer of an entire business unit via an asset
deal). Input value-added tax on purchases is
generally refundable if and to the extent that it is
not related to value-added-tax-exempt turnover.
Exports are tax-exempt, whereas input value-
added tax related to such transactions can still be
claimed by the entrepreneur.
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1. Hanoroo6noxeHue dpmnsanveckux nuy

a) CraBku

Hoxon dusnyecknx nuy, NOMyYEHHbIA NUYHO UMK
nyTeMm y4yacTusi B TOBapMLLECTBE, B HacToslLlee
Bpems (2009 r.) obnaraeTtcst no crtaBke (BKo4as
HagbaBky B nogaepXky conuvpgapHoctu) ot 14,8 %
(npun poxoge ot EUR 7,835 o EUR 13,139) no
443% (npu poxoge ot EUR13,140 po
EUR 52,551) nponopuvoHansHO  nofy4YeHHOMY
poxony. [lpepenbHass cTaBka [gns  Hanoro-
obnaraemoro goxoga pasmepom oT EUR 52,552
no EUR250,400 - 44,3%, 4na Hanoro-
obnaraemoro pgoxopja pasmepom 6Gonee EUR
250,400 - 47,5 %.

b) [MMponopunoHanbHasa cTaBka Hanora

B OoTHOLLUEHMM onpeneneHHbIX KaTeropui AoxonoB
B BUAE MPOLEHTOB, AUBMAEHAOB M NPUpPOCTa Kanu-
Tana npUMEHSIETCS_ MPONopLUMOHansHas craBka
Hanora pasmepom 26,4 % (Bknoyass Hagbaeky B
noaoepxky conugapHoctn) (,Abgeltungsteuer’ —
«OKOHYaTenbHbIN» Hanor). Nsgepxkn n pacxogpl,
HenocpeacTBEHHO CBA3aHHbIE C TAaKUM AOXOA0M OT
npupocTa KanuTana, He BbluMTaloTcs M3 6asbl AaH-
HOoro Hanora. [JaHHbln eAuHbIA Hanor Ha 4oxoAdbl
duM3nMYEeCKMX NUL, C Kanutana He MNpUMEHSIETCS B
cnegylowux criyyasx (NMpMMeHseTcs cTaHdapTHoe
HanoroobnoxeHue):

=  dMHaHCOBblE akTMBbI OBpasyloT npeanpuHn-
mMaTenbCkui 4oxXo4 W, Takum obpasom, ornpe-
AEensTCA Kak NPON3BOACTBEHHbIE aKTUBbI;

= B OTHOLIEHMM [OXO4a OT MPOLEHTOB: 3aeM-
LUMKOM SIBNSIETCS HOpUMAOMYECKOE §uuo, a
KpeauTop Briageet, no kpaviHen mepe, 10 %
aonen (akuum) wmnmu 4BnsieTcs  3aBUCUMON
KOMMaHnen 3aemLumka;

= B OTHOLWIEHUWM MpMpOCTa Kanutana: yYacCTHWK
(akunoHep) BnageeT, no kpanHen mepe, 1 %
aonen (akuuin) opuanMyeckoro nuua.

HanoronnatenblumMk MOXeT BblGMpaTb Mexay
CTaAHOAPTHLIM  HAamNoroobrnoXxeHvem W  eauHbIM
HanoromM Ha goxoabl ®J1 ¢ kanuTana B OTHOLLEHUM
[oxofa oT AMBMAEHO0B, eCnn OH

= BrnageeT, No KpanHen mepe, 25 % gonen (ak-
LUUR) nnm

=  BrageeT, nNo KpariHen mepe, 1 % ponen (ak-
unn) 1 saBnsaeTca paboTHUKOM HOPUANYECKOTO
nunua (TunudHas MBO (Management Buy Out)

CTpyKTYypa).
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1. Taxation of Individuals

a) Rates

Income of individuals generated personally or via
participation in a partnership is currently (2009)
taxed at a rate (including surplus charge) starting
at 14.8 % (taxable income from EUR 7,835 to
EUR 13,139) and proportionally increasing up to
44.3 % (taxable income from EUR 13,140 to
EUR 52,551). The marginal rate for taxable in-
come from EURS52,552 to EUR 250,400 is
44.3 %; for taxable income of more than EUR
250,400 it is 47.5 %.

b) Flat Tax Rate

For certain categories of interest income, dividend
income and capital gains a flat tax rate of 26.4 %
(including surplus charge) applies (“Abgel-
tungsteuer” — “definite” tax). Expenses and costs
effectively connected with such capital gain are
not deductible from the flat rate tax base. The flat
rate taxation is not applicable but the standard
taxation applies in the following circumstances:

= The financial assets generate business in-
come and are thus qualified as business as-
sets.

= With respect to interest income: the borrower
is a corporation and the lender holds at least
a 10 % shareholding or is a related party of
the borrowing corporation.

=  With respect to capital gains: the shareholder
has a shareholding in a corporation of at
least 1 %.

The taxpayer can opt for standard taxation in-
stead of flat rate taxation concerning dividend
income in cases of

* ashareholding of at least 25 % or

= a shareholding of at least 1 % and employ-
ment by the corporation (typical MBO struc-
ture)



C) HanoroBble UCKntoYyeHUsA

Ecnn npumeHsieTcs cTtaHgapTHOe Hanoroobnoxe-
HWe, goxoA OT AUBMAEHOOB M NpUpocTa KanuTana,
nosly4yaemble OT pacnopshkeHus gonen (akumsimm)
topyamyeckoro nuua, Ha 40 % He obnaratoTcs
Hanorom n 40 % pacxoqoB He BO3BpallaloTCs.
[oxopn oT npoueHTOB He obrnaraeTcst Hanorom, a
COOTBETCTBYHOLME pacxodbl MOMHOCTHIO BO3Bpa-
LiatoTces.

d) ToproBbii Hanor

MpeanpuHumaTensckun goxon ®J1 (MHaveBuayanb-
HOe YacTHoe npeanpuaTie) obnaraeTcsi TOProBbIM
Hanorom. OgHako AaHHbIA Hanor MoXeT ObiTb B
OonbLlION YacTM noraweH 3a cyeT ynnarhbl
NnoJoXoaHOoro Hanora.

2. HanoroobnoxeHue ToBapuLLeCcTB

a) [po3payHoCTb

Tosapuiectso, Hanpumep KI, npospadyHo Ang
uenen nogoxoaHoro Hanora ¢ ®J1/ Hanora ¢ kopno-
pauun, nosatoMy npmbbinn n yobiTkn obnararoTcs
Hanorom Ha ypoBHe ToBapuiien. C TOYKM 3peHus
nogoxofHoro Hanora ¢ ®J1 1 Hanora ¢ Koprnopauun
aKTMBbl, OTBETCTBEHHOCTb M 4OXO0[ TOBapuLLECTBa
3aKpENMATCS 3a TOBapULLEM B COOTBETCTBUM C
ero pgonen. Tem He MeHee, noraweHne YObITKOB,
MOHECEHHbIX KOMMaHAMTHBIM TOBapULLLECTBOM Ha
YPOBHE KOMMaHOUTHbIX TOBapULLIEN, Kak npaBumo,
OrpaHN4eHO CYMMOW COOTBETCTBYHOLLEIO BIOXEH-
HOro Kanutana.

b) ToproBbIi Hamor NpyM HanUuuu npeanpu-
HMMaTenbCKOro Aoxoaa

Ecnu ToBapuwiecTBO ocyuwiecTBnseT npeanpuiHu-
MaTenbCKylo OeATeNlbHOCTb, Be€Cb [0XO04 TOoBapwu-
lecTBa cuyuTaeTca npeanpuHUMaTensCKUM [OXO-
gom (T.e. BKMYad [oxo4 OT HEKOMMepYeCKon
neatrenbHocTM) W, Takum obGpas3om, obnaraetcs
TOProBbIM HanoromM B OTHOLUEHUU TeX [AO0XOA0B,
KOTOpbI€ NOfy4YeHbl NOCTOSAHHBIMU NPEACTABUTESb-
ctBamu B [epMaHuun. TOproebIvi HANor MOXeT ObITb
BO MHOIOM 3a4TeH 3a CYeT MOAO0XOAHOro Harmora ¢
®J1, ynnaymBaeMoro ToBapu1LLEM B COOTBETCTBUM C
€ro BKNagom B TOBapuLLECTBO.

c) OcBoGoxageHue OT ynnaTbl TOProBOro
Hanora B chnyvae ynpaBneHUs JUYHbIM
KanuTanom

ToBapuLllecTBa, KOTOpPble OCYLIECTBISAT NULlb
yrnpaBneHue nYHbIM KanutanoM (MonydeHHbIi
[0X0o4, O0XoA4 OT OAMBMAEHOOB, PEHTHbIN OoXoq W
NpUPOCT KanuTtana) obblYHO He oGnaratTcs Topro-

c) Certain Tax Exemptions

If the standard taxation applies, dividend income
and capital gains resulting from a disposal of
shares in a corporation are 40 % tax-exempt and
40 % of related costs are non-deductible. Interest
income is not tax-exempt and related costs are
fully deductible.

d) Trade Tax

Business income of an individual (sole proprietor-
ship) is subject to trade tax, however, the trade
tax burden can largely be offset from the personal
income tax liability.

2. Taxation of Partnerships

a) Transparency

A partnership like a KG is transparent for income
tax / corporate income tax purposes, thus profits
and losses are taxed at the partner level. From an
income tax / corporate income tax point of view,
assets, liabilities and income of a partnership are
allocated to the partner in proportion to its part-
nership interest. However, the utilization of losses
generated by a KG at the level of a limited partner
is generally restricted to the amount of the re-
spective committed equity.

b) Trade Tax if Business Income

If the partnership conducts business activities, the
entire income of the partnership is qualified as
business income (i.e. also the income from non-
commercial activities) and is thus subject to trade
tax on its income derived from German perma-
nent establishments. The trade tax burden can
basically be offset to a large extent from the per-
sonal income tax liability of an individual partner
in proportion to its equity interest in the partner-
ship.

c) Trade Tax Exemption in Case of Private
Asset Management

Partnerships that solely conduct private asset
management (generating income, dividend in-
come, lease income and capital gains) are typical-
ly not subject to trade tax. However, a KG with
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BbIM Harnorom. Bce xe KOMMaHOMTHOE ToBapuLLEC-
TBO, He nmetollee ®J1 B kayecTBe NOMHOTO ToBapu-
wa M KOMMaHOUTHOro ToBapulla B KayecTBe
OMpEKTopa, cuYUTaeTc «KOMMEPYECKOW CTPYKTY-
poi» K, cregoBaTenbHO,  OCYLLECTBASIOWMM
KOMMEPYECKYIO OEesATENbHOCTb. OTO NPUMBOAUT K
0bs3aHHOCTM No ynnate Toprosoro Hanora. O6o-
3Ha4YeHUs1 B Ka4YeCTBE «KOMMEPYECKOWN CTPYKTYPbI»
MOXHO B [JaHHOM cny4vae wusbexartb, Has3HauuB
KOMMaHOUTHOrNo TOBapulla AUPEeKTOpOoM TOoBapwu-
LiecTBa.

3. Hanoroo6noxeHue obuecTs

a) Hanor c kopnopauun

Hemeukne topuanyeckue nuua (takme kak M'meX un
Al, cm. B. II.1 1 2) pomkHbl nnatuTb Hamnor ¢
Kopropauui 3a cYeT BCEro CBOEro Aoxoda, ecru
BECb [OXOA CcuMTaeTcsl NpPeanpuHUMATENbCKAM
poxogoMm. WMHocTpaHHble topuanyeckue  nuvua
nnaTaT Hamnor C Koprnopauui TONbKO 3a CcyeT
HEMELKMX UCTOYHMKOB (3a UCKITIOYEHMEM CITyYaEeB,
KOrga MX MEeCTO OCYLUECTBIEHUS LesTEeNbHOCTM
Haxogutcss B [epMaHun; B [aHHOM cny4vae
WHOCTPaHHOe OOLEeCTBO MOAMEXUT  MOSTHOMY
HanoroobnoxeHunto). CTaBka Hanora ¢ Koprnopauun
paBHa 15,8 % (Bknoyas HagbaBky B NOAAEPXKKY
CONMVAAapHOCTK).

b) ToproBbii Hanor

Ecnn Hemeukoe wunmn MHOCTpPaHHOE obuwecTBo
nony4yaeTt Aoxoa B CBOeM MNOCTOAHHOM MnpeacrtaBu-
TenbCTBe B Feplvlaval, TaKke B3MMaeTCd Topro-
BbliA Haor, He3aBMCMMO OT BUAA AoxoAaa.

c) O6uwasa HanoroBas cTaBKa

OO6was coBokynHasa HamnoroBas crtaBka and HOJ
paBHa oK. 29,8 % ans Hanora ¢ kopnopauui 1 Top-
roBOro Harora.

d) HanoroBble ncknoyeHus

Jdoxon OT nomnyyeHHbIX AMBWAEHOOB WM NpupocTa
Kanutana oT pacnopsbkeHus gonewn (akumsmu) B
MHOM obuectBe Ha 95% He obnaralTcs Hanoramm
Ha ypoBHe tOJI-y4acTHuka (akumoHepa) npuMeHu-
TeNbHO K Hamory C Kopropauué u TOproBoMy
Hanory. 3TO NPMBOAMWT K HANOroBoW CTaBke pasme-
pom Bcero nuiwb oK. 1,5 %. ToproebiM Hanorom He
obnaratotca AMBUAEHObI, NOMYyYEHHble OT KOMMa-
HWM, B KOTOPbIX MWHUMarnbHas A0 akuMm Ha
Havano uHaHcoBoro roga coctaenseT 15 %.
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only corporations acting as general partner and
no limited partner appointed as manager is quali-
fied as a deemed business and is therefore quali-
fied as a commercial activity and subject to trade
tax. In such a case, a deemed business designa-
tion can be avoided by appointing a limited part-
ner as manager of the KG.

3. Taxation of Corporate Entities

a) Corporate Income Tax

German corporations (such as GmbHs and AGs;
see B. Il.1. and 2.) are subject to corporate
income tax with respect to their entire income,
whereas all income qualifies as business income.
Foreign corporations are subject to corporate
income tax only with income generated in Ger-
many (unless their place of management is in
Germany, in this case, the foreign corporation is
subject to unlimited taxation). The corporate
income tax rate is 15.8 % (including surplus
charge).

b) Trade Tax

Trade tax is also levied to the extent that a Ger-
man or foreign corporation generates income in a
German permanent establishment, regardless of
the type of income.

c) Overall Rates

The overall combined tax rate for corporations is
approx. 29.8 % for corporate income tax and
trade tax.

d) Certain Tax Exemptions

Dividend income and capital gains from the dis-
posal of shares held in another corporation are
95 % tax-exempt at the level of the shareholding
corporation for both corporate income tax and
trade tax purposes, resulting in an effective tax
burden of only approx. 1.5 %. However, the ex-
emption of dividends for trade tax purposes re-
quires a minimum shareholding of 15 % at the
beginning of the fiscal year.



e) Hanor ot ucrouyHnkoB goxopna

PacnpepeneHve avBvMaeHOoB HeMeLKUM obLuecT-
BOM, KaK MnpaBuio, SBMNSETCS OCHOBaHMEM [ris
B3MMaHWs Hamora OT MWCTOYHUKOB goxoda B
pasmepe 26,4 %, KOTOpPbIA B3MMaeTCH Ha ypoBHe
Yy4aCTHMKOB (aKUMOHepOB) (CTaHOapTHOEe Harnoro-
obnoXxeHne) nnn NpupaBHUBAETCS K MPONoOpLMO-
HanbHOMYy Hanory, B3MMaemMOMy Ha YpOBHE
y4yacTHUKOB (akumoHepoB). B Tom cnyyae ecnu
WHOCTPaHHas KOMMaHUS MNOANEXUT OrpaHUYeH-
HOMY HanoroobnoxeHuio B 'epMaHun, TO CTaBka
Hamnora OT WCTOMHMKOB [Joxoda CHwXaeTcs [0
15,8 %. WcknioyeHne B OTHOLUEHWUW Hamnora oT
WCTOYHMKOB [0X04a MpUMEHsieTca K pacnpege-
neHunio NpubbINy nHocTpaHHbix KOJ1 B ctpaHax EC
(TpeboBaHne muHumansHon gonu B 10 %). bonee
TOro, Hamor OoT WCTOYHWMKOB Joxoda MOXeT ObITb
CHWKEH A0 Bornee HU3KOro MpoLeHTa UM MOXHO
nsbexaTb ero ynnatbl unm uctpeboeatb obpaTHO B
COOTBETCTBMM C [OrOBOPOM O OBOWHOM Hamoro-
o6noxeHnn. Tem He MeHee, B 3TUX Crydasx
WHOCTpPaHHasi  KOMMaHWsS-y4acTHUK  (aKUuWOHep)
Hy>XOaeTcs B [OCTaTOYHbIX CPeAcTBax Ans Toro,
4yTO6bI OGbITE CMOCOGHONM N3BMEKATb NPEMMYLLIECTBA
3 Takux OnaronpuATHbIX HopMm (ans 6onee
noapo6Hon nHpopmauum cm. Hwke E. 111.1).

4. HanoroobnoxeHne HeMeLKUX HHBecC-
TULMOHHBLIX POHAOB HEABMXUMOCTU

B NepmaHun, Tak e, Kak 1 BO MHOIrMX Apyrnx ctpa-
Hax, BO3MOXHO CO34aHME MWHBECTULMOHHbIX
doHaoB HeaBmxkmumocTn (REITs)._3akoH «O REIT
Fepmanum» 2007 roga cosgan 3HauyuTenbHble
BO3MOXHOCTWU ANS KOMMNaHuK, Bragewwmnx HeaBu-
XMMOCTbIO, U MHBECTopoB B epmaHun. MHBecTu-
LIMOHHbIE POHAbI HEABMXMMOCTU ABMAKTCA KOMMa-
HUAMK, BNageoWmnMn HeaBUXUMOCTbIO, B hopme
Al', 3apermctpupoBaHHOro Ha (QOHOOBOW Oupxe.
Llenb oesTenbHOCTN MHBECTULMOHHBIX (hOHAOB He-
OBWXMMOCTU OrpaHuMyeHa npuobpeteHvem, Bnage-
HMeM, ynpaeBfeHMeM nyTeM cOavvM B apeHgy W
BHaeM, a Takke NpPOAaXen HeABMXKUMOCTW (Mru
npaB NONb30BaHWS HEOBWXMMOCTbIO), 1 npuobpe-
TeHWeM, BnafleHWeM, ynpasreHueM W npoaxen
Joner B KOMMEpPYeCKux TOBapuvLlecTBax, Brnage-
IOLLMX HEOBMKUMOCTBIO. TakkKe paspeLleHbl CTPyK-
Typbl NPOAaXu C MOCneaywLmnM fnn3vHroM (sale-
and-lease-back).

a) MopoxopHbin Hanor

[oxod WHBECTULMOHHbIX (DOHAO0B HEeOBUMXXMMOCTU
He obnaraeTcs HM NogoxoAHbIM Harnorom ¢ @J1, Hu
Hanorom c kopropauui Ha yposHe HOJ1, ecnu
BbINONHSAIOTCA onpeaeneHHble TpebGoBaHus (Ha-

e) Withholding Tax

A distribution of dividends by a German corpora-
tion generally triggers withholding tax of 26.4 %
which is creditable at shareholder level (standard
taxation) or equals the flat tax that is due at
shareholder level. In case of a foreign corporation
subject to limited tax liability in Germany, the
withholding tax is reduced to 15.8%. An exemp-
tion from withholding tax applies for distributions
to a foreign EU-corporation (minimum sharehold-
ing of 10 % required). Moreover, the withholding
tax can be reduced to a lower percentage or be
avoided / reclaimed according to a respective
double tax treaty. However, in these cases the
foreign shareholding corporation needs sufficient
substance to be able to benefit from of such
favorable rules (for further details please see
below E. III. 1).

4. Taxation of German Real Estate In-
vestment Trusts

As in many other countries, the establishment of
Real Estate Investment Trusts is now also availa-
ble in Germany. The German Real Estate Invest-
ment Trusts Act of 2007 created significant oppor-
tunities for real estate holding entities and inves-
tors in German real estate. Real Estate Invest-
ment Trusts are real estate holding companies in
the legal form of an AG listed at a stock ex-
change. The business purpose of a Real Estate
Investment Trust is limited to acquiring, holding,
managing by renting out and leasing, and selling
real estate (or rights of use of real estate), and
acquiring, holding, managing, and selling shares
in real estate business partnerships. Sale-and-
lease-back structures are also permitted.

a) Income Tax

Income of Real Estate Investment Trusts is ex-
empt from income tax/ corporate income tax at
the entity level if certain requirements are met
(such as a minimum float rate of 15 % [25 % at
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npumep, B CBOOOOHOM oOOpalleHnM HaxoauTcs
MUHUMYM 15 % BbINyLLEHHbIX akuui [25 % Ha mo-
MEHT perncrpaummn Ha bupxe] MmakcumansHasa gons
yyactHuka-®J1 B8 10 %, MuHMManbHOe pacnpe-
aenexve npmbebinu B 90 %). MNpn aTom pacnpege-
neHve npubbinM B WHBECTULMOHHOM hOHAE
HeaBWXMMOCTU MOMHOCTBIO obnaraeTcs Hanoramu
Ha ypoOBHe MHBecTopa (6e3 UCKNoYeHuin), a Takke
Hanorom OoT UCTOYHMKOB Aoxoaa B 26,4 %.

b) HanoroBble NbLroTbI

3akoH 06 WHBECTUMLMOHHBIX (OHOAX HeOBWXK-
MocTu 'epMaHuM ycTaHaBnMBaeT NpuBreKaTerb-
Hble yCroBust AN COGCTBEHHUKOB HEOBVKMMOCTU
B OTHOLLUEHMM Nepeaayn HEMELIKOW HEOBMXMMOCTU
WHBECTULMOHHBLIM (poHOAaM HeaBWXMMOCTU (B TO
Xe BpeMsi Npy OnpeaeneHHbIX YCNoBusax Tomnbko 50
% CKpbITbIX pe3epBOB obnaratoTcst Hanorom). 3ToT
npuBreKaTenbHbIN HAnor, ynnavyvBaembli Npu Bbl-
Xode, OrpaHu4veH nepegadven HeOgBWXXMMOCTM [0
koHua 2009 roga. B cBsi3n ¢ 3TuM MHBeCTULMU-
OHHble (POHAbI HEABMXMMOCTU MOryT MOMOYb
peanu3oBaTb CKpbiTble pe3epBbl U BROXUTb
[oxodbl B OCHOBHOM ©OM3Hec MHBecTopa addek-
TMBHO C HAIoroBoW TOYKM 3peHud. B mobom cny-
Yae MHBECTUMLMOHHbIE (DOHAbI HEOBMXUMOCTU SIB-
NATCA BaXXHbIM CPeACTBOM Af1sl MHOCTPaHHbIX
WHBECTOPOB, OCYLLECTBNALNX OEATENBHOCTb Ha
HEMELKOM PbIHKE HEOABVXUMOCTM.

5. Hanor Ha npuobpeTteHMe HeaoBWXMU-
MOCTH

a) [Mpsmoe npuobpeTeHMe HEOBMXKUMOCTHU

Mpsimoe npuobpeTeHne HegBMXMMOIo UMYLLECTBA
(v onpegeneHHbIX NpaB Ha HEOBWKUMOCTb, Hanpwu-
Mep, HacneaCcTBEHHOE MPaBoO 3aCTPOMKKM), Haxoas-
werocs Ha Tepputopuu [epmaHun, obnaraetcs
Harnorom Ha npuobpeTeHne HeOBWKUMOCTU. Yxe
camo puanyeckm obssaTenbHoe cornaileHve
npogaBua M nokynatens o nepegade npae Ha
HEOBWXUMOCTb (T.e. JOrOBOp KyMnM-Mpogaxu, CM.
C. IV.5) Bne4veT 06s13aHHOCTb MO ynrarte Harnora Ha
npuobpeTeHne HeaBUXKMMOCTHN.

Mpn 3akntodeHun asset deal nnatenbLiMKamm
Hanora Ha  npuobpeTeHune HeaBWXUMOCTU
ABNSAIOTCA CTOPOHbl TakOWM COEenku, T.e. Kak
npogasel, Tak M nokynatenb ob6s3aHbl NNaTuTb
Hamnor cornmacHo TeKkcTy 3akoHa. Kak npaswno,
CTOPOHbI BCE Xe npegycmaTpuBaloT B OOroBOpE,
YTO TOMbKO MNOKynaTtenb NNaTtuT Hanor Ha
npuobpeTeHne HegBMXUMOCTH.
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the time of listing] maximum individual sharehold-
er participation of 10 %, minimum profit distribu-
tion of 90 %). However, distributions of a Real
Estate Investment Trust are fully subject to taxa-
tion on the investor level (without tax exemptions)
and trigger a withholding tax of 26.4 %.

b) Tax Benefits

The Real Estate Investment Trust Act provides
attractive conditions for real estate owners to
transfer German real estate to Real Estate In-
vestment Trusts (under certain requirements, only
50 % of the hidden reserves are subject to taxa-
tion). This attractive exit tax is limited to transfers
of real estate until the end of 2009. Thereby, Real
Estate Investment Trusts may help to unlock built-
in gains and to invest the proceeds tax-efficiently
in the investor’s core business. In any case, Real
Estate Investment Trusts are an important tool
available to foreign investors active in the German
real estate market.

5. Real Estate Transfer Tax

a) Direct Acquisition of Real Estate

The direct acquisition of real estate (and certain
rights in real estate, e.g., heritable building rights)
located in Germany is subject to real estate trans-
fer tax. Real estate transfer tax is already trig-
gered by the legally binding agreement between
the seller and the acquirer to transfer title of the
real estate (i.e. the sale and purchase agreement,
see C. IV. 5).

In case of an asset deal, for real estate transfer
tax purposes the taxpayers are the parties invol-
ved in such a taxable transaction, i.e. the seller as
well as the acquirer owe the tax according to the
wording of law. Typically, however, the parties
contractually agree among each other on only the
acquirer bearing the real estate transfer tax.



b) [MpuobpeteHue gonewn (aKumm) B
KOMMaHuu, Brnageruwen HeABMKUMOCTbIO

Hanor Ha npuobpeTeHne HEeABMXMMOCTU Takke
noanexuT ynnate, ecnvm 95 % n 6onee gonen (ak-
LUMN) B KOMMaHWW, Briagerollen HeOBUKUMOCTbIO
(obwecTBe WNM TOBapULLECTBE), HaxoOdATcsi B
«OOHUX pyKax», T.e. NpuobpeTeHbl NPAMO u/unu
KOCBEHHO OAHWMM TOKynaTeneM WM KOHTPONu-
PYIOLMMMA UM  32BUCUMBIMU  KOMMAHUAMWU  UIK
TONMbKO 3aBUCUMbIMM KOMMAHUAMU («HaroroBoe
€OVMHCTBO» B LENdAX Hamnora Ha npuobpeteHne
umywectea). [lpu 3TOM [Jons ToBapuvwecTBa
CYMTaeTCa MO KONUYecTBy TOBApWLLEW, a He Mo
NPOLIEHTY A0NEN NX y4acTus.

Honu (akumn) B kKOMNaHuK, BnagetoLlen HeaBuUKm-
MOCTbO, KOTOPbIMW BriageloT KOCBEHHO 4epes
nocpegHuyeckme HOJ1, MoryT ObITb 3aKpenneHbl 3a
nokynaTenem TOMNbKO B TOM Clny4yae, ecnu OH Bna-
neet 95% wn Oonee ponen (akumn) nocpen-
Huyeckoro KOJT (kocBEHHOE MHBECTMPOBAHUE).

Ecnm 95 % ponen (akuui) B KOMMaHuu, Bnage-
IoWen HeABMXKMMOCTLIO, MNPUOBPETEHO  OAHUM
nokynatenem, TO Takom nokynatenb o6s3aH
ynnaTuTb Hamor Ha NpuobpeTeHne HeaBMKUMOCTH.

B 3aBucumoctn ot obcToATenscTB NpuobpeTteHune
nonen (akuuin) obuiecTsa, BNageoLwero HegBuKm-
MOCTbIO, MOXeT ObiTb CTPYKTYPUPOBAHO TaKUM
obpa3oM, 4YTO Hamor Ha npuobpeTeHne HenBUXU-
MOCTU He B3UMaeTCsl. OTO BO3MOXHO MpY MOMOLLM,
Hanpumep, NOCPeAHMYECKOro TOoBapuLLlecTBa MU
TpeTben CTOPOHbI MWHOPUTAPHOIO WMHBECTOpa B
TOBapuLLLECTBE.

c) [MpuobpeTeHue ponen B ToBapulUecTBe,
BrnagerolemM HeABMKUMOCTbIO

Hamnor Ha npuoGpeTeHne HeABWXMMOCTM Takke
nognexuT ynnate, ecnn 95 % un Gonee ponen
yyacTusi B TOBapuLLECTBE, Bnajetowem HeaBuKu-
MOCTbIO, nepefaeTcs NPAMO WU/UNU KOCBEHHO HO-
BbIM TOBapuLLaM B TedeHue naTtu net. Onsa uenen
[aHHOro npaswna AonM B TOBapuLECTBE CuuTa-
IOTCS HA OCHOBaHUWU MPOLEHTHOro 3Ha4YeHns onu
nepegatwwlero ToBapvwa. B Tom cnydae, ecrim
gonev B TOBapuvwecTBe BrageeT KOMMNaHus,
JaHHas Jonsa cuyuTaetcd nepegaHHoOM HOBOMY
ToBapuwy, Tonbko ecnu 95 % u Gonee ponen
(aKkumin) paHHOM KOMMaHMM NpUobpeTeHbl HOBBLIMU
y4acTHUKamu (akumoHepammu) (KoCBEHHOE MHBECTU-
poBaHue).

ToBapuillecTBO, Bragelollee HeaABUKUMOCTbIO,
0653aHO HecTU OTBETCTBEHHOCTb 3a ynnaty
Hanora Ha npuobpeTeHne HeaABUXUMOCTMU.

b) Acquisition of Shares in a Real Estate
Holding Company

Real estate transfer tax also becomes due if 95 %
or more of the shares in a real estate holding
entity (corporation or partnership) are held in "one
hand" e.g. obtained directly and / or indirectly by
one acquirer or by controlling and dependent
entities or by dependent entities only (tax group
for real estate transfer tax purposes). However,
partnership interests are counted by the number
of partners and not by the percentage of equity
interests held by the partners.

Shares in a real estate holding entity which are
owned indirectly via an interposed corporation can
only be allocated to an acquirer if the latter holds
95 % or more of the shares in the interposed
corporation (indirect investment).

If more than 95 % of the shares in a real estate
holding entity are acquired by one acquirer, such
acquirer is liable for real estate transfer tax.

Depending on the circumstances, a share deal of
a real estate holding corporation may be struc-
tured specifically to avoid the triggering of real
estate transfer tax. For example, this could be
achieved through an interposed partnership and a
third party minority investor in the partnership.

c) Acquisition of Interests in a Real Estate
Holding Partnership

Furthermore, real estate transfer tax becomes due
if 95 % or more of the equity interests in a real
estate holding partnership are transferred directly
and / or indirectly to new partners within a five
year period. For purposes of this rule partnership
interests are counted by the percentage of equity
interests held by the transferring partner. In the
case of an entity holding an equity interest in a
partnership this equity interest is deemed to be
transferred to a new partner if 95 % or more of the
shares in the entity are acquired by new share-
holders (indirect investment).

The real estate holding partnership is liable for
real estate transfer tax.
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lMokynka pgonen B ToBapuwecTBe, Bhnagetowem
HeaBMXKNMMOCTbIO, MOXeT He obnaraTbCs Harnorom
Ha npuobpeTeHnMe HeOBWXMMOCTM MyTEM OTCPO-
YEeHHOW nepefayn MUHMMArNbHOW O0fM ToBapwu-
LiecTBa pasMepom, no kpavHen mepe, 5 %.

d) Hanorosas ctaBka u Hanorosas 6asa

Mo obwemy npaBuny, Hanor Ha npuobpeTeHue
HeaBWXUMOCTM B3umaeTcsas no craBke 3,5 %.
OgHako B OTHOLUEHUW HEeOBWKMMOCTW, Haxo-
oawenica B bepnuHe, HanoroBad cTaBka paBHa
4.5 %. MNpwn 3akno4eHMn gorosopa Kynnu-npogaxmu
HanoroBon 0Gason sABNSETCA  COrnacoBaHHOE
BO3HarpaxgeHve, T.e. MOKynHasd ueHa. Jlobas
YacTb MOKYNHOW LieHbl, ynradeHHas 3a 34aHus,
BKITlOYaETCs B Hanorosyto 6aay.

HanoroBas ©asa B OTHOLUEHWM Hanora Ha
npuobpeteHne HeaBWXKUMOCTU, B3MMaeMoro npu
obnaraemoli Hamnorom nepegave, OTHOCALWENCS K
BNafeoWwmMM HeABMKUMOCTBIO KOMMaHuAM, SABMs-
€TCsl onpedeneHHoW HaroroBoM CTOMMOCTbIO He-
OBWKMMOCTU, Kak ykazaHo B 3akoHe 006 oueHke
UMYLLECTBA, MOAMEXalero HanoroobnoXeHuto.
HanoroBass ctommocTb OObIMHO HWXe chnpaBen-
NNBOM PLIHOYHOW CTOMMOCTU HEOBMXMMOCTH.

e) AKBU3NLMOHHbLbIE pacxoAbl

Mpu onpegeneHnn nopoxoaHoro Hanora ¢ ®J1/
Hanora ¢ Koprnopauui U TOProBOro Hamora Hanor
Ha npuobpeTeHWe HeaBWXKMMOCTU cuuTaeTcs
YacTbl0 aKBU3ULMOHHLIX pPacxodoB Ha npuobpe-
Taemble akTMBbl WM [OMmKeH ObITb KanuTanu-
3upoBaH. Kak 1 MHble onnayeHHble akBU3WLMOH-
Hble pacxofbl, Hamor Ha npuobpeTeHue Hensw-
KMMOCTM noraliaeTcs B TEHEHUE Cpoka JKcnsyaTa-
UMM 30aHUIA, ecrnv Hamor OTHOCUTCS K 34aHusiM,
KOTOpble MPETEHAYIOT HAa NOHWXKEHWUE LiEHbI, @ HE K
3eMeSIbHbIM y4acTKaMm.

Il. CTpyKTypbl Hanoroo6noxeHus

1. OcHOBHbIe NONOXeHusA

Kak ckasaHo Bblle B YacTu B. |, B uenom, cyuiect-
BYyeT BE BO3MOXHOCTM NpnobpeteHnst busHeca:

= OKynka (BCex) akTMBOB KoMnaHwn (asset
deal) nnu

=  [oKynka pgonen (akuun) kKomnauuu (share
deal).

Bonpoc Bbibopa share deal unu asset deal nonxeH
ObITb peLLEH C y4EeTOM BCEX MHTEPECOB NPOAABLOB
n nokynatenen. B cBasu ¢ atum onpegeneHue
NnoaxoAsilen CTPYKTypbl COENkU  onpegeneHHo
ABNSETCHA CMNOXHOW 3agadven. Tem He MeHee, elle
©onee CrnoXxHbiM 00bIYHO ABMSIETCA MIaHMpPOBaHME
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A share deal of a real estate holding partnership
may be structured without triggering real estate
transfer tax by a deferred transfer of a minimum
partnership interest of at least 5 %.

d) Tax Rates and Tax Bases

Generally, real estate transfer tax is levied at a
rate of 3.5 % on the tax base. However, for real
estate located in Berlin or Hamburg, the tax rate is
4.5 %. In case of a sale and purchase agreement,
the tax base is the agreed consideration, i.e. the
purchase price. Any part of the purchase price
paid for buildings is included in the tax base.

The base for real estate transfer tax levied on
taxable transfers relating to real estate holding
companies is a certain tax value of the real estate
as determined according to the Tax Valuation Act.
The tax value is usually lower than the fair market
value of the real estate.

e) Acquisition Cost

For income tax/ corporate income tax and trade
tax purposes, real estate transfer tax is treated as
part of the acquisition costs of the acquired assets
and must be capitalized. Like other capitalized
acquisition costs, real estate transfer tax is amor-
tized over the standardized life of the buildings to
the extent that the tax is allocable to buildings,
which qualify for depreciation, and not to land.

Il. Tax Structures

1. Basic Considerations

As set forth under B. I, there are generally two
possibilities for the acquisition of a business:

= the purchase of (all) targets’ assets (asset
deal) or

= the purchase of the shares in the target
(share deal).

The question of share deal versus asset deal has
to be determined by taking into account all inter-
ests of both sellers and purchasers. Therefore,
the identification of an appropriate transaction
structure is certainly a challenge. However, usual-
ly even more challenging is the design and im-



1 ocyLLeCTBIIeHNe ONTMManbHOW CTPYKTYpbI NMOro-
LLleHMs, KoTopas Obl yYMTbiBana rogoBoe Harnoro-
06noxeHne B OTHOLLEHUM MOKynaTens, a Takke
Hadnexailee HanoroobnoxeHue mnocneaytoLLero
BbIXoAa.

C Toukmn 3pEeHNA NoKynartena BaXHO y4eCTb crneny-
OLLIE MOMEHTBI B OTHOLLEHUWN Haroroo0noXeHus:

= HanoroBo-ah(PEeKTUBHOE CHMKEHME MOKYMHOM
LeHbl (step-up);

= 3(pEeKTMBHOE HarNoroobrnoXeHe BbIX0Aa;

*  MCMONb30BaHME NepeHoca pasHUlbl NpeBbl-
LUEHNSI CNUCbIBAeMblX PACXOA4OB Had [O0XO-
Aamu npuobpeTaemoli KoMMnaHuu;

*  BblMMTAEMOCTb PacXodoB Ha BbinfaTy npo-
LEeHTOB 3a kKpeauT Ha npuobpeTeHve wu3
HanoroBow 6a3bl LieneBon KoMnaHuu;

" MWHUMM3AUMA  TPaAHCAKUMOHHBIX  U3OepXKeK
(Hanor Ha npuobpeTeHne HegBMXMMOCTHN).

2. Asset deal/l Share deal B oTHOWeHUN
gonen ToBapuuecTBa

a) Asset Deal

MpuobpeTeHne kKomnaHuM nyTem asset deal
HEMELIKUM IOpMANYECKUM fNLIOM, CO34aHHbIM AnSs
nornoLleHnsl, B GONbLUMHCTBE Cry4YaeB sIBNAETCA
fornee BbIrOAHLIM NS NOKynaTensi N0 CpaBHEHUIO
C share deal C TOYKM 3pEHUA HACTOSALLErO Hanoro-
obnoxeHus. lNMokynatenb MOXET Hanpsamyk npe-
obpa3zoBaTb MOKYMHYK LEHy B HanoroBo-addek-
TMBHOE crnucaHue (step-up), ecrnm akTuBbl ABMS-
I0TCA amopTuanpyembiMu. [loKynHas LeHa OTHO-
cuTCA K npuobpeTaemMblM OCHOBHbIM CpeacTBam,
KOTopble yKa3biBalTCA B Oyxrantepckom banaHce
Ha MOMEHT npuobpeTeHus Mo cnpasBennMBoOn
PbIHOYHOW CTOMMOCTW, BKIHOYasi CTOUMOCTb Aerno-
BbIX CBSI3e K penyTaummM KoMnaHuu (npy ux
Hanu4uMM) 1 norawaeTcsl B TeYEHME CpoKa CIyXObl
akTMBoB (genosasd penyTtaumsa — 15 net). Mpu atom
3eMeSibHble Yy4acTKu MOryT ObITb CMCaHbl TOMbKO
B TOM Crny4yae, ecnv uUx crpaBefnimBasi pbIHOYHas
CTOMMOCTb HMXE NMOKYMHOM LiEHbI.

b) TMMpuoGpeTeHne fonu B TOBapuLlecTBe

MpuobpeteHne ponu B ToBapwuwectse (cm. B.
II. 3), no cywecTBy, aHanorM4Ho NpModBpeTeHMIO
akTMBoB y npogasua. K npuobpeTteHutio gonv B
TOBapuULLECTBE MPUMEHSAIOTCA Te Xe MPUHLUMbI,
TOBapPULLIECTBO ABNHAETCHA NPO3payHbiM Afs Hano-
roBbIX Lenen.

MpuobpeTeHne aonu B TOBapULLECTBE paspeLuaeTt
BKIlO4EeHUe onpeneneHHbIX n3gepxek nHBectopos

plementation of an optimized acquisition structure
that takes into account the annual tax burden for
the purchaser, as well as appropriate taxation of a
subsequent exit.

From the purchaser’s point of view, the following
goals regarding taxation are crucial:

= tax- effective depreciation of the purchase
price (step-up)

. efficient exit taxation

= utilization of loss carry forwards of the target

= deductibility of interest expenses for acquisi-
tion debt from the tax base of the target

=  minimization of transaction costs (real estate
transfer tax).

2. Asset Deal / Share Deal of Partnership
Interests

a) Asset Deal

The acquisition of a business by a German acqui-
sition vehicle via an asset deal is mostly more
advantageous for the purchaser with respect to
current taxation than to a share deal. The pur-
chaser can directly convert the purchase price into
a tax-efficient depreciation (step-up) to the extent
the assets are depreciable. The purchase price is
allocated to the acquired assets which are entered
in the balance sheet as of the acquisition date at
their fair market value including goodwill -if any-
and is amortized over the useful time of life
(goodwill: 15 years) of the assets: However, land
can be written off only to the extent that the fair
market value is permanently lower than the pur-
chase price.

b) Acquisition of Partnership Interests

The acquisition of a partnership interest (see B.
II. 3) is basically equal to the acquisition of the
assets from a seller. The same principles apply to
the acquisition of partnership interests as the
entity is transparent for tax purposes.

The acquisition of partnership interests permits
the inclusion of certain investors’ expenses in the
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B pacyeT HanoroobnoxeHust 4OXoAa TOBapULLECT-
Ba, Hanpumep pacxodbl Ha BbiNnaTy NPOLIEHTOB,
KOTOpble BO3HMKAOT Ha YpPOBHE TOBapuLLEen npu
duHaHcupoBaHun nokynku. B epmaHun Takue
pacxofpbl Ha BbINfaTy NPOLIEHTOB 3aKPEnnATCA 3a
TOBapuLecTBOM. 3akoHO4aTenbCTBO MHOCTPaH-
HbIX TOBapuLLEen MOXET, OOHAKO, OTHOCUTb Takue
3aTpaTtbl K AeATENbLHOCTN Ha YPOBHE TOBapuLLen 1
Takum obpasom ycTaHaBnMBaTb «ABOWHYIO oOmna-
Ty» pacxogoB Ha BbINfaty MNPOUEHTOB B
lepmaHuK, Tak Xe Kak U B CTpaHe MHOCTPaHHOro
uHBecTtopa. OgHako cyaebHas npakTvka U Harnoro-
Bble OpraHbl CTaBAT NO4 COMHEHWE Takme CTPYKTY-
pbl NPV ONpeaeneHHbIX 06CTOATENLCTBAX.

c) CueHapuu Bbixoga

Bbixog M3 MHBECTMPOBaHMS HEMELIKOro npeanpu-
ATMS obnaraeTcs nogoxodHbIM Hanorom ¢ PJ1 vnm
Hanorom C KOpropauun Ha ypoBHe npogaBua, a
Tarke B BOMbLWMHCTBE cnyyaeB obnaraeTcs Topro-
BblM Hanorom. B oTHoweHun OJ1, npoaatoimx
npeanpusiTue UM Oont0 B TOBApULLECTBE MOXET
NPUMEHATLCA HanoroBasd nbrota (bornee Hu3kas
cTaBka nogoxofHoro Hamora ¢ ®J1) npu ycrnosum
BbIMOSTHEHUSA onpedeneHHbix TpeboBaHun. Topro-
BbI1 HANMOr He B3aMMAaeTCs, ecnn

=  OJ1 unu ToBapuLLECTBO pacnopsanTcs BCEMU
CBOVMMM aKTUBaMW UK OTAENbHLIM CTPYKTYp-
HbIM nogpasgeneHnem (npopgaxa ©OusHeca
MHbIM Opnanvyecknm nmuom obnaraetcs TOp-
roBbIM Hanorom);

] ®J1 pacnopsgnTcsa Bcen CBOen J0Onen B TOBa-
puLlecTBe.

B cBsi3u C HanoroebiM BNUSIHMEM Ha MOKynaTens
nocne Bbixoda (HanoroobrnoXeHne Mo MNOMHON
cTtaBke) asset deal 4acTo siBNSieTCA HEBbIFOAHOMN
no cpaBHeHWto ¢ share deal n, Takum o6paszom,
WHBECTULMM Yalle npefocTaBndalTca nytem share
deal, a He asset deal.

B uendx HanoroBo-aheKkTMBHOMO BbIXO4a U3
WHBECTUPOBAHMSA TOBapuLLeCcTBa MOXET ObiTb
OnaronpuATHBIM HEWTParbHOE C HArNoroBOW TOYKM
3peHus npeobpasoBaHvWe TOBapuLiecTBa B WHOE
topnanyeckoe nuuo (obuiectso). Bee xe ans Toro,
4YTOObI M3BMEYL MOSHYI0 BLIFOAY M3 NOCnenyHoLen
nepegayn gonu (akumn) obwiectesa Heobxoanmo
yunTbiBaTh 7-NEeTHWUIA nepuod obssatensHoro Bna-
OeHusa gonen (akumsivn).

3. TpuobGpeTteHue ponen rPUANYECKOro
nuua (obwecTtBa)

MpupocT kanuTana, nonyyYaembli OT nepefayun
ponn (akumn) Hemeukoro KOJ1 Ha 95 %, He obna-
raeTcsi Hanoramu, ecnv npogasLom siensietcs HOJT,
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tax calculation of the partnership income, e.g.,
interest expenses which arise on the partner level
from the acquisition financing. From a German tax
point of view, such interest expenses are allocable
to the partnership. In the foreign partner’s jurisdic-
tion, however such interest expenses might be
allocated to the business on the partner level and
thus provide for a “double dip” of the interest
expenses in Germany as well as in the foreign
investors’ jurisdiction. However, case law and tax
authorities challenge such structures under cer-
tain circumstances.

c) Exit Scenarios

An exit from a German business investment is
subject to income tax/ corporate income tax at
seller level and in most cases, is also subject to
trade tax. For individuals selling an entire busi-
ness or partnership interest a tax relief (lower
income tax rate) may apply if certain requirements
are met. Trade tax is not triggered if

= an individual or a partnership disposes of its
entire assets or a separate business unit (the
sale of the business by a corporation is sub-
ject to trade tax);

= an individual disposes of its entire partner-
ship interest.

Due to the tax impact for the seller upon exit
(taxation at full tax rate), an asset deal is often
disadvantageous when compared to a share deal
and therefore investments are thus more likely to
be transferred by way of a share deal than by an
asset deal.

With respect to a tax-efficient exit from an invest-
ment in a partnership, a tax neutral conversion of
the partnership into a corporation might be favor-
able; however, to take full advantage of a subse-
quent transfer of shares in a corporation, a “cool-
ing off’ holding period of seven years must be
observed.

3. Share Deal of a Corporation

The capital gain resulting from a transfer of shares
in a German corporation is 95 % tax-exempt if the
seller is a corporation and 40 % tax-exempt if the



n Ha 40 %, ecnu npogasuom aBnsetcs OJ1, Bnage-
toLiee, no kparHen mepe, 1 % gonen (akuumn) mnu
BnageeT pornen (akumsiMM) Kak NpOW3BOACTBEH-
HbiMM akTmBamu. Ecnu npopaBuom sBndetcs
TOBapPULLIECTBO, MOAOXOAHbIM Hanor ¢ ®J1 wnm
Hamor ¢ Koprnopauuin B3WMalTCs Ha YpOBHE
TOBapuLlen, a Hanorosble U3bATMA 3aBUCAT OT
ctaTyca ToBapuwia (®J1 unm tON). Toprosbin Hanor
B3MMaeTCs Ha ypoBHe ToBapullecTBa (ecnu gons
OTHOCUTCSI K BHYTPUIOCYOApPCTBEHHOMY MOCTOSH-
HOMYy MpeacTaBuMTENbCTBY). TeM He MeHee, B
OTHOLLEHMN WHOCTPaHHbIX WMHBECTOPOB NPUPOCT
Kanutana MoXeT ObITb MOMHOCTbI0 M3BbAT M3
HanoroBon 6asbl B [epMaHuu, B COOTBETCTBUMM C
[OroBOpOM O ABOWHOM HarnoroobnoxeHuu (ecnu
aonsa (akumm) He NPUHALANEXWUT BHYTPUrocyaapcT-
BEHHOMY  MOCTOSIHHOMY  MpeAcTaBUTENbCTBY).
Takum obpasom, nepegaya gonu  (akumm)
IopManyYeckoro  nuua  npegnovTuTenbHa  Ans
npogasua (BKMYas Takke MHBECTOPA B OTHOLUE-
HWW NocrneayroLLEro Bbixoda U3 UHBECTUPOBAHMS).

Mpu nokynke gonen topuaudeckoro nuua step-up
aKTMBOB OOLlecTBa He MpPOUCXOOUT, HO [OMM
(aKumMn) pOmKHbI  ObITb  KanNuTanMaMpoBaHbl B
aKBM3NLUMOHHbIE wusaepxkn (no step-up). [Honu
(akumun) B obuiecTBe He obecLeHUBaOTCA: UCKIO-
YNTENbHOE ChnMcaHue BO3MOXHO fMWb B TOM
crnyyae, ecnu cnpaBegnvBasd pblHOYHAs CTOU-
MOCTb Jonen (akuui) HenpepbIBHO CHUXaeTcs Mo
OTHOLLUEHMIO K aKBU3WLIMOHHBLIM M3gepXkam. Takoe
cnucanune obnaraetcs Ha 60 % Hamoramu, TOMbKO
ecnu gonamu (akunsamu) snageet ®J1 (unm ecnm
®J1 aBnseTca ToBapueM B TOBapullecTBe, Bra-
pewowem gonen) n gonsa (akumm) OTHOCUTCA K
HEMEeLKMM MPOM3BOACTBEHHbIM akTuBam. B nHOM
crny4yae crnvcaHue no MeTogy OLEHKU NO HanMeHb-
wen cedbecToumocT! NN pbiIHOYHOW CTOMMOCTU HE
BNUSET Ha HanoroobnoxeHune. Takum o06pasom,
npuv 3aknoyeHun share deal nokynartenb He MOXeT
noracuTb CKpbITble pe3epBbl MyTEM rO40BOW amop-
TM3auny NPOM3BOACTBEHHbIX aKTUBOB.

Mockonbky npuobpeteHHoe HOJ1 cuuTaeTtca oOT-
OenbHbIM  HarnoronnartenbLlMKOM, HeobxoauMmbl
AonornHuTenbHble coobpaxeHus, 4Tobbl cornaco-
BaTb MNpuObLINM OT OnepaTtMBHON AEATENbHOCTU
LeneBon KoMMNaHum ¢ pacxogamum Ha UHaHCUPO-
BaHWe nprobpeTeHnss Ha ypoBHE MokynaTens (CM.
Hwke E. 11.5).

4. HenokpbITble yObITKU

B cooTBeTCTBUM C HEMELKMM 3aKOHOOaTENbCTBOM
HanoroBble YObITKM 3a (MPUHAHCOBBLIN o4 MOryT
ObITb MepeHeceHbl Ha NpeablayWmi rog B cyMMe
no EUR 511,500 B uensix nogoxogHoOro Hamora ¢

seller is an individual which holds at least 1 % of
the shares or holds the shares as business as-
sets. If the seller is a partnership, the taxation for
income tax/corporate income tax purposes takes
place on the partner level and tax exemptions
depend on the status of the partner (individual or
corporation); trade tax becomes due on the part-
nership level (if the shares are attributable to a
domestic permanent establishment). However,
with respect to foreign investors, a capital gain
might be fully tax-exempt in Germany according to
the respective double tax treaty (if the shares do
not belong to a domestic permanent establish-
ment). Thus, a transfer of shares in a corporation
is preferable for the seller (also for the investor
with respect to a subsequent exit from the invest-
ment).

By acquiring shares in a corporation, a step-up of
the assets of the corporation does not take place,
but the shares have to be capitalized at the acqui-
sition costs (no step-up). Shares in a corporation
are not depreciable; an extraordinary write-down
is only possible if the fair market value of the
shares is continuously below the acquisition costs.
Such write-down is 60 % tax-effective only if the
shares are held by an individual (or to the extent
that an individual is partner in a partnership hold-
ing the shares) and the shares belong to German
business assets. Otherwise, a write-down is not
tax-relevant. Therefore, the share deal has the
result that the purchaser cannot utilize hidden
reserves in the acquired business assets through
depreciation.

As the acquired corporation qualifies as a sepa-
rate taxpayer, additional considerations are re-
quired to match operating profits of the target
corporation with acquisition debt financing costs at
the purchaser level (see below E. II. 5).

4. Loss Carry Forwards

According to German rules, tax losses in a finan-
cial year can be carried back to the previous year
up to an amount of EUR 511,500 for income tax /
corporate income tax purposes (not for trade tax
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®J1 vnm Hanora c Kopriopauun (He Ans uenen
TOProBOro Hamora), a Takke Ha bygywue nepuogpl
6e3 kakmx-nnbo BpPEeMEHHbIX OrpaHM4eHnn (nogo-
xoaHbIn Hanor ¢ ®J1/ Hanor ¢ kopnopauwnin/ Topro-
BbI Hanor). Bce e ncnonb3oBaHWE HEMOKPbITbIX
yObITKOB OrpaHUYEeHO «MpPaBUIIOM MWHUMAITbHOIO
HanoroobnoxeHus». CornacHo 3ToMy npasuny
6e3 orpaHuyeHni MoxeT ObITb nepeHeceHa
fasoBas cymma B EUR 1,000,000. Bonbwune
CyMMbI MOryT nepeHocuTbes nuwb Ha 40 % ot
MonoXuWTenbHON HanoroBo 6a3bl COOTBETCTBY-
toLLiero pmHaHcoBoOro roga.

Takne HenokpbiTble y6bITKM BbirogHbl ansa HOJI,
€Cnv OHO Momny4uT B crnegytoweM dUHaHCOBOM
rogy npubbinb, obnaraemyto Hanoramu. Tem He
MeHee, B xoge M&A caenku HenokpbiTble yObITKK
06bI4HO norawarTcs (MM, No KpavHen Mepe,
OyayT yMmeHblleHbl). Haubonee  3HauMmbiMK
npaBvMnaMm B OTHOLUEHMM Mepexoda HEMOKPbITbIX
yObITKOB NpK U3MEHEeHUN COBCTBEHHUKA SIBMSIOTCS
cnegywowue:

= Asset Deal: HenokpbiTble ybObITKM HE MOryT
ObITb NEpPEHECEHDI;

] Mpsimon nepexon Jonn B TOBapPULLECTBE:
yObITKM MO TOProBOMY Hamory nepexoasT
NPOMNOPLMOHANbHO MepefaHHOMY MPOLEHT-
HOMYy pasmepy Aonu ToBapuwectsa. Ecnu
nepegaHol He BCe AONW, OCTaBLUMECs He-
MOKPbITblE YObITKM MOryT ObiTb MOralleHbl
TOMbKO TOrda, Korda TOBapull OcCTaeTcs B
TOBapuLlecTBe  (HEMOKPbITble  YObITKM B
OTHOLLEHMM TOProBOro Hanora SBNSAKTCA
«MNepcoHNULMPOBAHHBLIMM).

= [lepegava gonen (akuun) obwectsa: Ecnn B
TedyeHune nsatu net 6onee 25 % v go 50 % po-
newn (akuun) obwiecTtea 6bINoO NepegaHo OgHo-
MYy MOKynaTento, 3aBUCUMOM KOMMNaHWN Takoro
nokynaTtens unu rpynne rnokynartenen,
OENCTBYIOLLMX COBMECTHO, TO HEMOKPbITbIe
ybbITkM  obuwectBa (Hamor Ha Kopropa-
UUW/TOProBbIA  Hamnor) nepengyt nponop-
umoHanbHo. B cniyyae ecnu nepexoaut Gonee
50 % B TeyeHune MATWM NeT, TO MEepeHOCATCA
BCE HenokpbiTble Yb6bITkM. OB6a npasuna
NPYMEHSIIOTCS HE3aBUCUMO OT TOro, NepPexo-
Oat gonn  (akuum) obuwectBa NpAMO UMM
KOCBEHHO.

= Te xe npaBuna NPUMEHSIOTCA K HEMOKPLITLIM
yObITkaMm N0 TOProBOMYy Harfory ToBapu-
LecTsa, KOTOpbIM BnageeT obLiecTBO, ecnu
aonu (akumun) obuiectsa (NPSMO MMM KOCBEH-
HO) NnepefaHsl.
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purposes) and can further be carried forward
(“loss carry forwards”) without time restrictions
(income tax/ corporate income tax/ trade tax).
However, the utilization of loss carry forwards is
limited to the “minimum taxation rule“. According
to this rule, a base amount of EUR 1,000,000 loss
carry forward can be utilized annually without
restrictions and in excess thereof only to the
proportion of 40 % of the remaining positive tax
base of the respective financial year.

Such loss carry forwards are of value to a legal
entity, if it generates taxable profits in a subse-
quent financial year. However, in the course of a
sale transaction, loss carry forwards usually cease
to exist (or will at least be reduced). The most
important rules for a forfeiture of loss carry for-
wards through a change of ownership are as
follows:

= Asset deal: loss carry forwards cannot be
transferred.

= Direct transfer of a partnership interest: trade
tax loss carry forwards at the partnership
level will be forfeited in proportion to the
transferred percentage of the partnership
equity interests. If not all partnership inter-
ests are transferred the remaining loss carry
forwards can be utilized only to the extent a
partner remains in the partnership (loss carry
forwards for trade tax purpose are “persona-
lized”).

=  Transfer of shares in a corporation: If within a
period of five years more than 25 % and up
to 50 % of the corporation’s shares are trans-
ferred to one purchaser, related parties of
such purchaser or a group of purchasers act-
ing in concert, then the corporation’s loss
carry forwards (corporate income tax/ trade
tax) will be proportionally forfeited. In case
such ftransfer exceeds the 50 % threshold
within five years, the entire loss carry for-
wards will be forfeited. Both rules shall apply,
irrespective of a direct or indirect transfer of
the shares in the corporation.

= The same rules apply to trade tax loss carry
forwards of a partnership which is held by a
corporation in case the shares in the corpo-
ration are (directly or indirectly) transferred.



= PeopraHusaums: lpu GonblUMHCTBE BUOOB
peopraHusauun, Hanpumep, CrUSHWK, Bblae-
NeHun, OCYLLEeCTBMEHUM BKNaga B Buae
CTPYKTYPHOro noppasfeneHus, npeobpaso-
BaHMM OOLLEeCTBa B TOBApWLLECTBO M Haobo-
pOT, HEeMoKpbITble pacxodbl nepefaBaemoro
CTPYKTYPHOrO MoApasfaeneHus unv  opuam-
YecKoro nunua NepexoasT BMECTe C HUM.

Hu ons komnaHuim, HW Ons «HanoroBbIX €OUHCTBY
He CyLLEeCTBYET UCKMIOYEHU B OTHOLLEHMM pekanu-
Tanusaumun. NocKonbKy NS «HanoroBbiX e4NHCTBY
HeT crneumanbHbIX NpaBui, NPSMOe N3MEHEHNE Co-
CTaBa Y4aCTHUKOB (aKLMOHEPOB) MOXET NPUYNHUTD
Bped, Oaxe ecrniM HeT KOCBEHHbIX WM3MEHEHUN B
CTPYKTYpEe Y4YacCTHWKOB (aKUMOHEPOB) BbICLUENO
ypoBHSA. 1o 3TOM NpuuMHE Mepbl MO PECTPYKTY-
pusauum n peopraHusaumm B pamMmkax «HamnoroBoro
€[MHCTBa» MOryT OKa3aTb HEraTUBHOE BMWSHWE Ha
NCMNOMb30BaHNE HEMOKPbITbIX PACXOA0B.

Bo usbexxaHne TakMx nocrnencTteunm npogasel, Mo-
XeT peanu3oBaTb CKpbITble pe3epBbl 40 OCYLLECTB-
neHus caenku nyTemM MoraweHns HenoKpbITbIX
pacxogoB W 3aTeM MNpPOAaxu nNpeanpusatis B
pamkax share deal ¢ yBenuMYeHHOW HamnoroBown
DanaHcoBOM CTOMMOCTbIO akTuBoB. [lpy aTOM
HeobX0aMMO y4nTbiBaTb NpaBuia 0 MMHUMAaNbHOM
Hanoroob6noxeHUN.

HanoroBo-achdpekTmBHOE MCnonb3oBaHne ybbITKOB
Takke BO3MOXHO NyTeM CO3[4aHUS «HaroroBoro
efuHCTBa» (B OTHOLIEHUN TpeboBaHU K «Hamnoro-
BOMYy eauHcTBy» cMm. E. 11.5). B pamkax «Hanoro-
BOro efuHCTBa» NpubbIn u ybbITkM obnararTcs
HanoraMuM Ha ypOBHE MaTEepPUHCKON KOMMaHuu u
NMoaTomMy MoOryT ObiTb 3ayTeHbl. TeM He MeHee,
HeobX0AMMO y4ecTb, UTO YObITKM AOYepHel KoMmna-
HUW, BXOASLLEN B «HANoOroBoe eAWHCTBO», MOHe-
CEeHHble [0 MOMEHTa B3UMaHus HaroroB ¢
«eAuHcTBa»  (HenokpbiTble  yObITKM  MPOLUbIX
hVMHAHCOBBLIX MeT), He MOryT ObiTb 3a4TeHbl C
NpubbINAMKY B paMKax «HaroroBoro eAvHCTBay.
Takne HenoKpbITble YObITKM SIBAAIOTCA «3aMOpo-
XEHHbIMM» Ha YpPOBHE [o4yepHero obuiecTBa Ha
BPEMS1 CyLLLECTBOBAHUS «HANOrOBOro eANHCTBAY.

5. CTpyKTypbl NornoweHus

BblueT pacxoqoB Ha BbiMfaTy MNPOLEHTOB  3a
KPeouUT Ha MOKYMKy SBMSIETCS O4YEeHb BaXHbIM
BOMPOCOM B HarloroBOM CTPYKTYPUPOBaHUM MOro-
weHnn nytem share deal. Ecnn komnaHus,
cneunanbHO  CO34aHHas  Ans  MNOrMOLWEHNs,
(PUHaHCMpPYyeTCS B OTHOLLUEHWM OMnaTbl MOKYMKM
gonun (akuwn) LeneBOr KOMMaHuKW, OGaHKOBCKMN
KpeauT w/vnu KpeauT y ydvacTHuKa (akumoHepa)
KOMMaHuM NpeaocTaBnstoTCA AOMOSMHUTENBHO K

= Reorganization: For most reorganization
procedures, such as a merger of entities, a
spin-off, a contribution of a business unit in
kind, a change of legal form from a corpora-
tion to a partnership and vice versa, the loss
carry forwards of the transferred business
unit respectively legal entity will be forfeited.

There is neither an exemption for companies to be
recapitalized nor for groups. As there are no
special rules for groups, the direct change of
shareholders can be harmful, even if there are no
indirect changes in the structure of the upper level
shareholders. Consequently, restructuring and
reorganization measures within a group might
negatively affect the utilization of loss carry for-
wards.

To avoid this consequence, the seller may realize
hidden reserves before carrying out the transac-
tion by utilizing loss carry forwards and then sell-
ing a business via a share deal with increased tax
book values of the assets. Minimum taxation rules
need to be considered.

A tax-efficient utilization of losses is also possible
by establishing a tax group (for the requirements
of a tax group please see E. Il. 5): Within a tax
group profits and losses are taxed at top entity
level and can thus be balanced. However, it must
be taken into consideration that losses of a tax
group entity (subsidiary) incurred before the time
of the group taxation (loss carry forwards from
former financial years) cannot be balanced with
profits within the tax group. Such loss carry for-
wards are “frozen” at subsidiary level as long as
the tax group exists.

5. Acquisition Structures

The deductibility of interest expenses for acquisi-
tion debt financing is a crucial issue in the tax
structuring of acquisitions via a share deal. If the
acquisition vehicle is financed with respect to the
purchase price for the acquisition of the shares of
the target entity, bank loans and/or shareholder
loans will be provided in addition to equity capital
of the investor to achieve a leverage effect. Inter-
est expenses on the acquisition debt shall be
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CODCTBEHHOMY KanuTany MHBeCTOpa ANst AOCTMXe-
Hua «leverage» adekta. Pacxogbl Ha ynnaty
NPOLIEHTOB 3a KpeguTHoe  (UHAHCUpOBaHue
MOKYMNKW BbluMTaAKOTCSA M3 NpubbInen LeneBon
KOMMaHuy Ang 1oro, YTobbl JOCTUYb HaMMEHbLUIEro
pa3mepa HanoroBov 6a3bl Ha ycrnoBusx HeTTo. Kak
npaBuno, LEenbilo COo34aHus cneuuanbHOM Komna-
HUW ONs nornoweHns siensietca obecneyeHne Toro
dakTa, 4YTO UK UeneBas KOMMaHWSA, W AaHHasi
nocpegHu4eckas KoMmnaHus noanexar HemeLuKoMmy
HanoroobnoxeHno. B yacTHOCTU, OOBLIYHO peKo-
MEHAYHTCH crieayoLme HanoroBble CTPYKTYpbI:

*» CnusHue: KomnaHusi, cosgaHHas — Ans
MornoLeHms, n Lenesast KOMMaHus
OCYLLECTBNAOT CMUSIHUE HEWTParibHO C TOYKU
3peHnst HamnorooGnoxeHus. B pesynbTarte,
pacxodbl Ha ynnaTy MPOLEHTOB BO3HMKaT
NPSIMO Ha YPOBHE LIeNEeBOMN KOMMaHWMU.

*  Hanoeosgoe eduHcmeo: KomnaHus, cosgaHHas
ANs NOrnoLweHns, 1 Lenesas KoMnaHusa npea-
CTaBnsAT coboN Tak Ha3blBaeMoOe Hanorosoe
eguHcTBo. [ng aTOro, MOMMMO MpOYeEro,
HeobxoaMmo, 4ToObl (i) uenesas KomnaHusi
6bina obwecTBoM, (ii) 4TOBbI MaxopuUTapHbLIN
yyacTHUMK (akumoHep) (mokynatens) Obin
PU3NYECKMM  NULIOM UMW TOBapULLECTBOM,
OCYLLECTBMNAIOLUM KOMMEPYECKYD AesATenb-
HOCTb, Mnn obuwecTtBom, a Takke (iii) 4ToObI
ObINO 3aKMIOYeHO cornaweHne o nepegade
npuobbinen n ybbITKOB HA MUHUMATbHBIN CPOK
nsaTe net. B «HanoroBom eamHcTBe» obnara-
emas Hanoramu npubbinb JoYepHen Komna-
HUM MEepeHOCUTCA Ha YpPOBEHb YYaCTHUKOB
(akunoHepoB) M NOANeXWT Tam Hanoroobno-
XEHWI0.

= Llenesasi KoMnaHus s18/15emcsl mosapuuiecm-
eom: LleneBas koOMnaHusa ABNAETCA XO3AWN-
CTBEHHbIM TOBapWLLECTBOM MU npeobpasy-
€TCS HarnoroBo-HenTparnbHbIM MyTEM B TOBa-
puwectBo  (M3MEHeHMe  OpraHM3aLMOHHO-
npaesoBon opmbl). Pacxogbl Ha Bbinnaty
MPOLIEHTOB 3a KpeauTHoe (OMHAHCUpOBaHWe
MOKYMKN [0Mnun (akumn) LeneBon KoMnaHum B
Takom crydyae OTHOcATCA K obnaraemomy
Hanoramu [oxoAy ToBapwuuectBa (cMm.Yactb
E. I1.2). CooTBeTcTBEHHO pacxogbl Ha Bbl-
nnaTy NPOLEHTOB ABMSAOTCA YaCTblO Hanoro-
Bow 6a3bl NprobpeTaeMoro ToBapuLLEecTBa.

6. BblyeT npoueHTOB

Bbl4eT npoLeHTOB K3  NpeanpUHUMATENbCKOro
poxoga B [epmMaHMM orpaHMYeH npaBunamu
TOHKOW KanuTanusauun, OocobeHHO, HadnHas ¢
2008 ropma, Tak Ha3biBa€MbIM__ “NPOLEHTHbLIM

deducted from profits of the operating target in
order to reach a tax base in net terms that is as
low as possible. Generally, a German acquisition
vehicle is implemented to ensure that both the
target entity and the acquisition vehicle, are sub-
ject to German taxation. In particular, the following
tax structures are usually recommended:

=  Merger: The acquisition vehicle and the tar-
get entity will be merged in a tax-neutral way.
As a result, the interest expenses occur di-
rectly at target level.

= Tax group: Between the acquisition vehicle
and the target a tax group (“Organschaft”)
will be established. This requires — inter alia -
that (i) the target entity is a corporation, (i)
the majority shareholder (acquisition compa-
ny) is an individual or partnership conducting
business activities or a corporation and (iii) a
profit and loss transfer agreement for a pe-
riod of at least five years is concluded. In a
tax group the taxable profit of the subsidiary
(tax unity corporation) is transferred and
taxed at shareholder level (tax unity parent).

= Target entity is a partnership: The target is a
business partnership or will be transformed
in a tax-neutral way into a partnership
(change of legal form). Interest expenses for
debt financing to acquire the shares of the
target partnership are then allocated to the
taxable income of the partnership (see E.
II. 2). Accordingly, the interest expenses are
part of the tax base of the target-partnership.

6. Interest Deduction

Interest deduction for business income in Germa-
ny is limited by thin capitalization rules, especially
from 2008 onwards by the so-called ‘interest
barrier”.
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Sapbepomy.

Kak npaBuno, uuctble pacxogbl Ha BbiNnaTty npo-
LUeHTOB (nocne 3aveTa Joxoda OT MPOLEHTOB)
BblUMTAKOTCA B (PMHAHCOBOM roAy, B KOTOPOM OHMU
Obinn noHeceHbl, Tonbko Ao 30 % HanoroBoro
yyeTa koMnaHuu, ocHoBaHHoro Ha EBITDA (goxon
0O ynnatbl MNPOLEHTOB, HaroroB, HayUCreHus
n3HOCa U amopTu3aumm).

He noanexalwme BblMeTy pacxofdbl Ha BbInnaTty
MPOLEHTOB  MEpPeHOCATCA Ha  nocrnegyowme
dvHaHCcoBbIE roga U MOryT ObiTb BbIYTEHBLI TONBKO
B pamkax npaBuna O npoueHTHoM OGapbepe. B
OCHOBHOM, «HEMOKPbLITbIE» MPOLEHTHI NorallatTcs
B COOTBETCTBUM C Npasunamun nepexoga Hemnokpbl-
TbIX y6bITKOB (CM. E. 11.4).

MpoueHTHbIN Bapbep He NPUMEHSIETCS, ecni

*  yucTble pacxodbl Ha BbiNnaty MPOLEHTOB
(pasHyvUa Mexagy pacxogamym Ha Bbinnarty
MPOLIEHTOB W MPOLEHTHLIM 4OXOO4OM  3a
(hMHaHCOBEIN rof) CTPYKTYpPHOro nogpasaerne-
Hus meHbwe EUR 1,000,000 (numuT), nnm

" XO3SAWCTBYHOLUMI CYOBLEKT (NpU 9TOM «HAaroro-
BOE eaNHCTBO» cuutaeTcs eaVHbIM
XO3SMCTBYIOWMM CYOBHLEKTOM, HECMOTps Ha
TO, YTO OHO BKMYaeT B cebs HecKomnbKo
otgencHbix HOJT) He gBndetca (MW TOMbLKO
YaCTUYHO) KOHCONMUOMPOBAHHLIM B  KOHCO-
NUAMPOBAHHOM  (PMHAHCOBOM  OTYETHOCTU
«eguHcTBa»  (MoryT npuMeHatbca MCOO,
HemeLukune OlBY, uHble OINBY EBponerickoro
coto3a unu gaxe amepukaHckue OlNBY), unu

" XO3SAWCTBYHOLUMNA CYOBEKT MOMHOCTLIO KOHCO-
nuavpoBaH B KOHCONMWAMPOBaHHOW dUHaH-
COBOW OTYETHOCTU «EAMHCTBa», HO OTHOLUe-
HMe COBCTBEHHOro KanuTana K obwen cymme
aKTMBOB XO3AWCTBYtOLLEro cybbekta cocTaB-
nsetr He meHee 1% ponu cobCTBEHHOroO
Kanutana «efMHCTBa» B KOHCONUAMPOBAHHOW
(PUHAHCOBOW OTYETHOCTM  (OOMKHO ObITb
y4TEHO onpegefieHHoe HanoroBoe perynu-
poBaHue OlBY)

B oTHoweHun obLiectBa unu godvepHen KomnaHum
oblectsa B dhopme ToBapuLiecTBa ABa nocrneg-
HUX UCKNIOYEHWNS, YKa3aHHble Bbille, MPUMEHS0TCA
TONbKO TOrga, kKorga OTCYTCTBYeT Kakoe-rnmbo
HaHocswee yuwepb duHaHcMpoBaHue, npeno-
CTaBIIEHHOE YYaCTHWKOM (akumoHepom). PuHaHCK-
poBaHMe CaMOCTOSATENbHOIO MPeanpuaTUS ABNSA-
eTcsa HaHocAWwuM yLlepb, ecnu

- yyacTHMK (akumoHep), BnagewLni
(akunsamun) pasmepom 6onee 25 %,

gonen

As a general rule, the net interest expenses (after
balancing of interest income) are deductible in the
financial year of expenditure only up to 30 % of
the company’s tax accounting-based EBITDA
(earnings before interest, tax, depreciation and
amortization).

Non-deductible interest expenses are carried
forward to subsequent financial years and can be
deducted, only within the limits of the interest
barrier rule. Basically, the interest carry forwards
will be forfeited according to the rules for a forfei-
ture of tax loss carry forwards (see E. Il. 4).

The interest barrier is not applicable if

= the net interest expenses (excess of interest
expenses over interest income of a financial
year) of a business unit are less than
EUR 1,000,000 (threshold), or

= the business unit (whereby a tax group quali-
fies as one single business unit despite the
fact that separate legal entities are included)
is not (or only partially) consolidated in the
consolidated financial statements of a group
(IFRS, German GAAP, other EU-GAAP or
even US-GAAP can be applied), or

= the business unit is fully consolidated in the
consolidated financial statements of a group,
but the equity ratio of the business unit on a
stand-alone basis is not lower than 1 % of
the equity ratio of the group in the consoli-
dated financial statements (certain tax-
related adjustments of GAAP to tax equity
must be considered).

With respect to a corporation or a partnership
subsidiary of a corporation, the two last exemp-
tions above only apply if no harmful shareholder
financing is in place. The financing of a stand-
alone business entity is harmful if a shareholder
with more than 25 % shareholding, a related party
of such shareholder or a third party (e.g., bank)
with recourse (back-to-back financing) to such
shareholder or related party grants loans to the
entity and the interest for these loans exceeds
10 % of the net interest expenses of the entity.
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- 3aMHTEepecoBaHHOE NMLO Takoro y4yacTHuKa (ak-
uuoHepa) unn Tpetbe nuuo (Hanpumep, 6aHk) c
npaBoM perpecca (KomMneHcaunoHHoe MHaHCUpPOo-
BaHME) K TAKOMY YYaCTHUKY (aKLWOHEpPY) Uinn 3anH-
TEepecoBaHHOW CTOPOHE NpPefoCTaBnseT KpeawTbl
KOMNaHun

- NPOLEHTbl MO AaHHbIM KpeauTam MpeBbIWAT
10 % OT YNCTbIX pacxofoB KOMMAHWMM Ha BbINMAATy
NPOLEHTOB.

B oOTHOWeHWn [odepHen KOMMaHUM B paMKax
«HanoroBoro eauHcTBa» (3 Bblwe) uHaHCK-
poBaHME 4ABNAETCA HaHOCAWKMM Bpen, eclnin He
KOHCONMMANPOBAaHHbLIN, HO BrnagewLwmin 6onee 25 %
Y4acCTHUK (aKuuoHep) Kakoro-nnbo Jo4vepHero
obuwiecTtBa, MM 3aBUCUMON KOMNaHWW, U HGaHka
C nNnpaBOM perpecca K TakoOMy Y4YacCTHUKY
(akunoHepy) unu 3aBMCMMOW KOMMaHUWM Npegoc-

TaBnseT kpeautbl nobon  (BHyTpurocygapcT-
BEHHOW WMAM  WHOCTPaHHOW) KOMMNaHuM, OT-
HOCALLENCA K  «HanoroBOMy eOWHCTBY», MU

NPOLEHTbl MO AaHHbIM KpeauTam npeBbiwaoT
10 % uncTbIX pacxogoB aTon 0cobon KoMnaHum Ha
BbINnaTy NPOLEHTOB.

C npaKkTU4Yeckon TOYKM 3peHus TpeGoBaHus B
OTHOLUEHWN [OaHHOTO MCKMHOYEHUa TPYAHOBLIMNOM-
HUMbI 1 pPeKoOMeHOyeTCs Haanexallee HanoroBoe
nnaHWpoBaHue.

Ecnn pacxogbl Ha BbINnaTy MPOLEHTOB BblYMTa-
I0TCA B Uenax nogoxogHoro Hanora ¢ ®J1 wunun
Hamora Ha Kopnopauuu, K TOProBoMy Hanory
npumeHsieTcs 25 % BblyerT.

7. Debt Push-Down B oTHOLIEHUM MHOCT-
paHHbIX cyb6cunaum

B HekoTOpbIX cryyasix nNpaBwWioO O MPOLEHTHOM
Oapbepe MOXeT OblTb OrpaHN4YeHO BbIYETOM
npoueHtoB B [epmanHun. B pgaHHOM cnydae
crnegyeT paccMOTpeTb BOMPOC BbIFOAHOCTM debt
push-down B OTHOLUEHUN pacXOdoB Ha (PUHAHCKU-
poBaHWE MHOCTPAHHbIX AOYEPHMX KOMMNAHUN. JTO
MOXeT ObITb [OOCTUIHYTO MNpWM MOMOLUM TpaHC-
rPaHNYHbIX MEXMUPMEHHbIX 3alMOB, a TaKke
BKNaJOB M pekanuTanusauum OonroB TpeTbux nuy,
WHOCTPaHHbIMW AOYEPHUMWN KOMMaHNAMMU.

lll. TpaHcrpaHu4yHbie BOMPOCHI
1. [OmBugeHabl

a) OOwee npaBuno: Hanor OT MCTOYHUKOB
goxoaa

OvBunoenabl, pacnpegensieMble Hemeukum 06-
LLIeCTBOM, Kak npasuno, obraratoTcs Hanorom oOT
WUCTOYHMKOB foxoda B pasmepe 26,4 %, KOTopbIn
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Concerning a group entity (3 above), financing is
harmful if a non-consolidated but more than 25 %
shareholder of any group entity, or a related party
or a bank with recourse to such shareholder or
related party grants loans to any (domestic or
foreign) entity belonging to the group and the
interest for these loans exceeds 10 % of the net
interest expenses of this specific entity.

From a practical point of view, the requirements
for an escape are difficult to meet and careful tax
planning is recommended.

To the extent that interest expenses are deducti-
ble for income tax / corporate income tax purpos-
es, a 25 % add-back to the trade tax base is
applicable.

7. Debt Push-Down to Foreign Subsidies

In some cases the interest barrier rule might limit
the interest deduction in Germany. In this situa-
tion, one should consider whether a debt push-
down of financing costs to foreign group entities
could be beneficial. This can be achieved by
cross-border intercompany loans, as well as via
distributions and third party debt recapitalization of
the foreign group entities.

lll. Cross Boarder Aspects

1. Dividends

a) General Rule: Withholding Tax

Dividends distributed by a German corporation

are generally subject to 26.4 % withholding tax
which is creditable to the German income



3acuuTbiBaeTcd B 00sA3aTenbCTBa  ydacCTHUKa
(akumoHepa) no ynnaTte nogoxoaHoro Hanora ¢ ®Jl
unn Hanora ¢ kopnopauwn. CTaBka Hanora OT
WCTOYHMKOB [OXOAda yMeHblieHa o 15,8 % ans
WHOCTPaHHbIX KOMMaHWM, MNony4varwmnx OUBUAEH-
Obl, ecnu BbINOMNHATCA 3 ycnoBusa (Kputepus),
yKasaHHble B NyHKTe b). BOMNbLMHCTBO OOroBOPOB
O ABOMHOM HanoroobnoxeHuu npegycMaTpusatoT,
yto (i) mgoxon B BuAe AMBUOEHOOB obnaraertcs
Hanoramm TONbKO TOW CTpaHbl, FAe YYaCTHWK
(aKuMoHep) sBMNsIeTCSl pe3naEeHTOM, a Takke, YTo
(i) Hanor oT NCTOYHMKOB AOXOAa OrpaHnyeH Gonee
HW3KON CTaBKoW, OOblYHO paBHOM 15 %, wnu (iii)
CTaBka MO Hamory OT WCTOYHWMKOB [OXoda Aaxe
cHmxeHa 0o 0 %, ecnu BbINOMHSAKTCS onpeaenex-
Hble YycrnoBus (kak MpaBuno, Y4aCTHUK [OSDKEH
OblTb  WMHOCTPAHHOW KOMMaHWEW, BragetoLlen
onpegeneHHon pJonewn (KONMMYECTBOM akuui) B
HemeLkon komnaHwn). bonee TOro, Hanor oOT
WCTOYHUKOB [JOX04a He B3MMAETCs, eCnn YYaCTHUK
(akumoHep) — KOJ1, He uneH EC, ¢ MMHMManbHon
nonen B 10 %.

b) Wcnonb3oBaHMe npeumMyllecTB cornaile-
Hun («Treaty Shopping»)

B cooTtBeTcTBMM C 3aKOHOM O B3MMaHWW HaNoros
2007 ropa, npuHATbIM [MapnameHToM [epmaHuum,
Hanor OT MCTOYHMKOB AOXOAa BCE Xe B3nMaeTcs
Nno MOSfTHOW CTaBKe, eCriM KOMMaHusd, BragetoLuas
pornen (akumsmu), He obragaeT AOCTaTOYHbIMU
cpeactBamMy  (MPEVMyLLLECTBO  BHYTPEHHEro  3a-
KoHa). B cooTBeTcTBUM C daHHbIMK «anti-treaty- /
anti-directive- shopping» npaBunamu  nwo6on
WHOCTPaHHbIA  Y4YacCTHUK (aKUMOHEp) HEeMEeLKON
KOMMaHWM He UMEET npaBa Ha YMEHbLLUEHHYIO UIu
HyNeBYyl0 CTaBKy Hanora OT MCTOYHMKOB [0X0Aa
nocne nonyyYeHWs AOMBWAEHOOB, €CNW WHOCTPaH-
HbI Y4YaCTHWK (aKUMOHEp) cam MNpPUHaSNEeXuT
y4YacTHMKam (akuuoHepam), KoTopble He obnagatoT
NpaBoM Ha Takyl IbroTy B COOTBETCTBUM C
HanorosbiM JOroBopoM unu avpektuson EC. 31o
npaeBuno AenWcTByeT B TOM cryyae, Korga no-
crnegHue nonyvalT AMBUOEHObl HANPSMYO U €Cru
B [JOMOSIHEHMU K 3TOMy WMeEeTCs OoavH U3
cneaylowmnx Tpex OakTos:

= lens desmenbHocmu: OTCyTCTBYeT Kakas-
nnbo 3HaurMas 3KOHOMMYEeckas UIn UHasi He
Harnorosasi MpuMYnHa ANs y4acTus MHOCTpaH-
HOW KOMMaHUM, ABMSIOLLERcs NpsiMbIM y4acT-
HVWKOM (aKUMOHepoM), B KayecTBe mnocpen-
HVKa.

=  Banoesili 0oxod: He meHee 10 % obuiero
BanoBOrO0  Aoxoda  MpsIMbIX  Y4aCTHUKOB
(aKuMoHepoB) 3a COOTBETCTBYIOLLMIA (PUHAH-

tax / corporate income tax liability of the share-
holder. The withholding tax rate is reduced to 15.8
% for foreign corporations receiving dividends if
the three tests described under b) are fulfilled.
Furthermore, most double tax treaties provide that
(i) such dividend income is subject to taxation in
the jurisdiction of the shareholder’s residence only
and (ii) the withholding tax is limited to a lower
rate of typically 15 % or (iii) the withholding tax is
even reduced to 0 % if certain conditions are met
(basically, the shareholder must be a foreign
corporation holding a certain minimum sharehold-
ing in the German corporation). Moreover, with-
holding tax does not occur if the shareholder is a
non-domestic EU-based corporation with a mini-
mum shareholding of 10 %.

b) Treaty Shopping

According to the 2007 Tax Act enacted by the
German parliament withholding tax still applies at
the full rate if the shareholding corporation does
not have sufficient substance (treaty override).
Under these German anti-treaty-/ anti-directive-
shopping rules, a foreign shareholder of a Ger-
man corporation will not be entitled to a reduced
or zero percentage withholding tax rate upon
receiving a dividend distribution if and to the ex-
tent that the foreign shareholder itself is owned by
shareholders who would not be entitled to a cor-
responding benefit under a tax treaty or the EU
directive if they would receive the dividend directly
and if, in addition to this, one of the following three
tests applies:

=  Business purpose test. There is no material
economic or other relevant non-tax-related
reason for interposing the foreign direct
shareholding entity.

=  Gross receipts test: Not at least 10 % of the
direct shareholders’ aggregate gross reve-
nue for the relevant financial year is generat-
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COBbIA roA4 MNOMy4YeHo OT CcoOCTBEHHON
9KOHOMMYECKOW fAedATenbHOoCTU. [duBuaeHabl
OObIYHO He cunTalTCs TakMMm COBCTBEHHbLIM
JOX0O0M, 3a UCKIIYEHUEM cry4vaeB, Koraa
KOMMaHUS-y4acTHUK  (aKumMoHep) sBnseTcs
aKTMBHbIM  y4yacTHWKOM  (y4acTByeT B
OeATEeNbHOCTN A0YEPHUX KOMMaHWUI).

=  Hanu4ue cpedcms: NHoCTpaHHaa KOMMaHus
He obnagaeT JOCTaTOYHbIMUM COOCTBEHHBLIMMU
cpefcTtBaMyM AN CaMOCTOATENbHOrO  OCy-
LLLECTBMEHNUSI TOProBOM WIM KOMMEPYECKON
OeATenbHOCTH.

B cooTBeTCTBMM C AaHHBIMU NpaBUnaMm NHOCTPaH-
Hble npsMble YYacCTHUKM (aKUMOHepbl), OCYLLECT-
BMSAIOLMNE UCKMOYUTENBHO YrNpaBneHne akTuBamu
WNM  KOMMEPYECKYID  AeSATeNbHOCTb  KOTOPbIX
OCyLLEeCTBMAIT UX adpPuUnmMpoBaHHble nuua unm
TpeTbu Nuua, He UMEKOT, Kak npaBuIio, NpaBo Ha
NbroTel B OTHOLUEHWW Hamora OT WCTOYHMKOB
poxoaa B 'epmaHun.

[aHHoe orpaHu4yeHWe He MNpUMEHsIeTcs K
WHOCTPaHHbLIM KOMMaHWSAM, SIBMSOLWMMCS MPSMbI-
MW y4acTHUKaMu (aKuMoHepamu), akumMmM KOTOPbIX
nybnuyHO npoJdalwTCs MMM KOTOpble CuYMTaloTCA
WHBECTULUMOHHBLIM (DOHAOM.

Ons Toro 4tobbl BOCMONB30BATLCA NLIOTOM MO
Hanory oT UCTOYHUKOB AoX0Ada, HeobxoamMMo Tiia-
TenbHO N3YYNUTb CYLLHOCTb U OEATENbHOCTb MHOCT-
paHHOroO y4yacTHMKa (aKUMOHepa).

2. TpaHcdepTHOE LeHoobOpa3oBaHue

a) OO6wwue nonoxeHusa

TpaHcdepTHOE LieHoOOpa3oBaHMe B AarnbHEenLIeM
OTHOCUTCS K YCT@HOBIIEHUIO LieH caenok (marepu-
anbHble W HemaTepuarnbHble aKTUBbI, YCMYIW,
OEeHexXHble cpeactBa v T.4.) mexay addununpo-
BaHHBbIMW WINN B3aMMOCBSA3aHHBIMU KOMMAHUSIMM,
Haxo4sAWMUMNCA MO pa3Hble CTOPOHbI HauMOHarb-
HoW rpaHuubl. OueHka Takmx TpaHcdepToB
npeacraBnsiet ocobbli MHTEpPEeC AN HanoroBbiX
uernen, nNockonbky addunupoBaHHbIE WU B3auMO-
CBSI3aHHbIE KOMMaHUW noasiexar CamMoCTOoATENb-
HOMY HanoroobnoXeHuio B PasfMuYHbIX CTpaHax.
Mpn coBepweHUN TakMx COENOK  TUMWYHbIE
PbIHOYHbIE MEXaHM3Mbl, yCTaHaBMnMBawLue LUeHbI
Mo MPUHLMNY «BbITSHYTON PYKU» MEXAY TPEeTbUMU
nuuamu, MoryT He NPUMEHSTLCS.

b) TMpUHUMN «BLITAHYTOW PYKNU»

MemodblI mpaHcghepmHo2o ueHoobpa3osaHusi B
COOTBETCTBMU C MPUHLUUMNOM «BbITSHYTON PYKU»
NOJyYMIv LUMPOKOE pacnpocTpaHeHue Nnpu 3akrto-
YEeHUN TPaHCTPaHUYHbIX MEXMUPMEHHBIX COENOK.
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ed from own economic activities. Dividends
usually do not qualify as such own income,
except the shareholding company is an ac-
tive holding (involved in the business of the
subsidiaries).

=  Substance test: The foreign company does
not have its own adequate business sub-
stance to engage in its trade or business.

According to these rules, foreign direct sharehold-
ers who solely perform “pure” asset management
or whose business activities are conducted by
related or third parties can generally not take
advantage of the withholding tax relief in Germa-

ny.

The restrictions do not apply to a direct foreign
shareholding corporation whose shares are pub-
licly traded or that qualifies as an investment fund.

In order to take advantage of the withholding tax
relief, the substance and activities of the foreign
shareholder need careful consideration.

2. Transfer Pricing

a) General Aspects

Transfer pricing in the following refers to the pric-
ing of transactions (tangible and intangible assets,
services, funds, etc.) between affiliated compa-
nies or related parties across national boundaries.
The valuation of such a transfer is of special
interest for tax purposes, since the affiliated com-
panies or related parties are separately subject to
taxation in different jurisdictions. In case of such
transactions, the typical market mechanisms that
establish prices at arm’s length between third
parties may not apply.

b) Arm’s Length Principle

Hence, according to the arm’s length principle,
transfer pricing methods have become the ac-
cepted approach in dealing with cross-border
intercompany transactions. The arm’s length



MprHUMN «BBLITAHYTOW pyKn» TpebyeT, 4Tobbl LeHa
B NoOoN MexXd(UpMeHHON CcOernke COOTBETCTBO-
Bana YpPOBHIO, KOTOPbIN Obl NpUMeHsncs, ecnu Obl
caenka 3aknwoyanacb Mexay He CBSi3aHHbIMU
mMexay cobor KoMnaHuamMmn (TpeTbMMU Nnuamm) Ha
aHarmnornyHbIX ycroBusx. TemMm He MeHee, pasHble
CTpaHbl MOryT Mpu3HaBaTb pasnu4yHble MeToabl
(Hanpumep, MeToa «CONOCTaBUMOWN HEKOHTPONUPY-
€MON UeHbl», MEeTOA «LEHbl Mepenpogaxny,
3aTpaTHbIi  MEeTo4 WM  MEeTohd  «pasferneHus
npubbinen») pacyeta Hagnexawmux TpaHcdepT-
HbIX LIEH.

Ecnu npvHUMN «BBLITSHYTOW PYyKM» HE MPUMEHS-
€TCs1 B OTHOWEHWM (KaK HauWOHamnbHbIX, TaK M
MeXOyHapoAHbIX)  coenok, Hanorosas  6asa
COOTBETCTBYIOLLEN HEMELKOW KOMMaHUU MOXeT
ObITb ycTaHOBNeHa (camoe no3gHee B pamKax
Hanoroson NPOBEPKK) C B3MAHNEM LONOSNHUTENb-
HbIX nogoxogHoro Hamnora ¢ ®J1 unu Hanora ¢
Kopnopauum 1 TOproBoro Hamnora (yCTaHOBIEHHas
HanoroBasi 6asa), a TakkKe [OOMNONHUTENbHbIX
Hanoroe OT MCTOYHMKOB J0OX04a (CKpbiToe pacnpe-
geneHve npubbinn) B 3aBUCUMOCTM OT 0b6CTOS-
TenbctB. bonee Toro, mMoxetr ObITb HanNoOXeH

wrpad.

Hanorosble opraHbl [epmaHun, Kak mnpasuno,
npu3HalT OONbLUIMHCTBO CTaHAApToB  obuiero
MeX(MUPMEHHOIO  TpaHCGEPTHOro LeHoobpaso-
BaHVs, npexae BCero, MeTO4 COnocTaBUMON
HEKOHTPONMPYEMOW LieHbl, METOA LIEHbI Nepenpo-
0aXu 1 3aTpaTHbIN METOA.

c) CkpbiTble orpaHuyeHusi

B 2008 roagy Obinv BHECEHbI BaXXHble U3MEHEHUS B
HEMeLKOoe 3akoHodaTenbCTBO O TpaHchepTHOM
ueHoobpasoBaHuu: [TepepacrnpedenieHue yHKUUU
OygeT cuntaTtbCsl UMEBLUUM MECTO, ecrnn pyHKLMK,
OCYLLLECTBMsIEMbIE OAHOW KOMMNaHWen, nepeaaroTcs
3a rpaHuLy Jo4YepHen KoMnaHuu, Aaxe ecnu nepe-
Java sBnsieTcs YacTUYHOM Unn BpemMeHHon. B gaH-
HOM KOHTEKCTEe nop «ghyHKUUSIMU» TMOHUMAeTCs
COBOKYMHOCTb CXOXMX OnepaTuBHbIX 3aady, BKIO-
Yasi COOTBETCTBYHOLUME BO3MOXHOCTM U PUCKM,
OCYLLIECTBMsIEMbIE OMpeAerneHHbIM nogpasaene-
HMEM KoMnaHun. TepMUH «repepacrpedesieHue
yHKyUU» Takke BKMOYaeT B cebs aybnmpoBaHne
dyHKuMA. MNpu onpegeneHHbIX YCoBUAX COOTBET-
CTByIOLLAA TpaHCdepTHas LieHa ycTaHaBnuBaeTcs
Ha OCHOBE MMHMMAarbHOM UEeHbl MNOCTaBLUMKA W
MaKcMMaribHOM LeHbl noTpebutens.

principle requires that consideration for any inter-
company transaction shall conform to the level
that would have applied had the transaction taken
place between unrelated (third) parties under
similar conditions. However, different countries
may accept different methods (e.g., “comparable
uncontrolled price method”, “resale price method”,
“cost plus method” or “profit split method”) of

calculating appropriate transfer prices.

If and to the extent that the arm’s length principle
is not met with respect to (national as well as
international) transactions, the tax base of the
respective German entity might be adjusted (at
the latest in the course of a tax audit) resulting in
an additional income tax / corporate income tax/
trade tax burden (adjusted tax base) and addi-
tional withholding taxes (hidden profit distribu-
tions) as the case may be. Moreover, penalty
charges may result.

German tax authorities basically accept the most
common intercompany transfer pricing standards,
in particular the comparable uncontrolled price
method, resale price method and cost plus me-
thod.

c) Latent Restrictions

In 2008, significant changes to Germany’s transfer
pricing legislation were introduced: A “relocation
of functions” will be deemed to have taken place
when a function performed by one entity is trans-
ferred cross-border to another group entity, even if
the transfer is partial or temporary. In this context,
“functions” are defined as the aggregation of
similar operational tasks, including corresponding
opportunities and risks, executed by certain de-
partments of the enterprise. Moreover, the term
“relocation of functions” also includes the duplica-
tion of functions. Under certain conditions, an
appropriate transfer price will be established
based on the supplier's minimum price and the
recipient’s maximum price.
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d) [OokymeHTauusa no TpaHcepTHOMY LieHO-
obGpasoBaHuI0

Hemeukoe HanoroBoe npaBo TpebyeT, 4TOObLI
HanoronnaTtenbLUUK Ben COOTBETCTBYHOLLYIO OOKY-
MeHmauyuro no mpaHchepmHoMy ueHoobpa3oea-
HUKO B Crflydae 3aKkn4yeHuss MeXgpupMeHHoM
TPaHCrpaHWUYHOMW CAEnkKM B OTHOLIEHMM Buaa wu
cogepXaHna ero KOMMEPYECKMX OTHOLUEHUR C
B3aMMOCBSI3aHHbIMW KOMMaHUAMM, BKMOYasa gerta-
nu pacyeta TpaHcdepTHbIX ueH. Mpu 3aknioveHun
KPYMHbIX KOMMEPYeCKMUX COENOK KOMNaHUS A0IMKHa
CBOEBPEMEHHO cobntogaTb onpeneneHHble Tpebo-
BaHWsl K BeOEHM0 [AOKyMeHTaumm (6 mecsiueB
nocrie OKOH4YaHusi duHaHcoBOro roga). B uHbIX
crny4yasix 9To HeOOXOAMMO TONbKO MO TpeboBaHMIO
HanoroBbIX opraHoB. Ecnv gokymeHTaumsa He Gbina
npegocTaBneHa wnuM nNpeaocTaBneHa HenosiHown,
HanoroBble oOpraHbl MOryT uUcxooutb u3 Gonee
BbICOKOW HanoroBow 6asbl Ha YpPOBHE HEMELKOM
KoMnaHuu, a Tarke byaet HanoxeH wrpad.
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d) Transfer Pricing Documentation

German tax law requires that the taxpayer main-
tains proper transfer pricing documentation in
case of intercompany cross-border transactions
with regard to the type and content of his business
relationships with related parties, including details
on the calculation of transfer prices. For material
business transactions the entity must fulfill the
documentation requirements in a timely manner (6
months after end of the financial year), in other
cases upon request by the tax authorities only. If
no or insufficient documentation is available, the
tax authorities are authorized to assume (esti-
mate) a higher tax base at the German entity’s
level and, in addition, penalty payments will be
assessed.



F. MeHemXmMeHT

I.  KoHdnukr uHTepecoB B pamkax M&A
caenok

HesaBucMMo OT TOro, 4TOo [Aenaet MeHemxep,
BO3JEPXMBAETCA MM OH WM OHa OT Kakumx-nnbo
OEenCTBUA unn gonyckaeT onpeferieHHble Mepbl,
OH MNWN OHa [OIMKHbI NPOSBMATb AOJMKHYKO 3ab0Ty.
MeHepkepbl OOMKHBI onMpedensdTb BCe «3a» U
«MpOTMB» W ycTaHaBnuBaTb  OMpedeneHHbI
BanaHC WHTEpecoB KOHMIUKTYIOWMNX CTOPOH. B
3TON cdhepe HemeLKkoe NpaBoO SBHbIM 06pa3oM
oTnuMyaeTca OT obOWWX  aHrmo-aMepuKaHCKMX
NpaBOBbIX MPUHUMNOB W npakTukn. [penmy-
LLLeCTBEHHOE MNPaBO Y4aCTHWKOB (aKUWOHEPOB) He
npegycMOTPEHO  3aKOHOM  —  pykoBOAWTElb
KOMNaHUM He MOXEeT YYuTbIBaTb MULb WHTEpechl
y4yacTHUKOB (akuuoHepoB). [lockonbKy MeHemkep
LueneBson KoMmMaHWM HeceT obssarenbcTtBa Mo
OTHOLLIEHMIO K 3TON KOMMaHUW, OH OOSKEH Yy4uTbl-
BaTb NPaBOMEPHbIE UHTEPEChHI, Kak KOMMNaHuu, Tak
MU BCEX 3auMHTEPeCcOBaHHbIX NuL (T.e. He TOMbKO
YYaCTHUKOB (aKUMOHepoB)) — ee pabOTHUKOB,
KpPeauTOpOB M LUMPOKOW 00LecTBeHHOCTU. [laxe B
cnydae obbaBneHusa nybnuyHoro TeHaepa (cm. C.
V) meHeOXepbl LeneBon KOMNaHum, BO3MOXHO, He
MMEKT CTporon 006A3aHHOCTM [OEeNCTBOBaTb Kak
ayKUMOHepbl, 4TOObl OOCTUYL ANS  Y4aCTHUKOB
(akumoHepoB) Haubornee BbICOKOW LeHbl. MeHen-
Xepbl UMEIOT NMPaBo LUMPOKOTO YCMOTPEHWS, U 3TO
YCMOTpEHMEe 3aliulieHo npesymnumen fobpoco-
BECTHOCTW WX pelleHnin. [lo Tex nop, noka MeHes-
Xepbl NPVHUMAIOT peLleHnss B OTHOLIEeHWM npea-
NPUHMMAaTENbCKON AeATENbHOCTN U MOTYT pa3yMHO
JencTBoBaTb Ha OCHOBE COOTBETCTBYIOLLErO WH-
dopmaumoHHoro 6asnca B uHTepecax KoMnaHuw,
Cyabsi He ByaeT COMHeBaTbCH B UX peLLeHusX. Tem
He MeHee, cyabsl NPMMET BO BHMMaHWe, 3aKOHHO
NN yCTaHOBWN MeHemXep MWHTEepechbl KoMMaHuw,
T.e. ObNMM NN y4vTeHbl WHTEpPEeCchbl BCEX KOHTp-
areHTOB KOMMaHWM W He PYKOBOACTBOBAmNcA nu
MeHeKep OWMOOYHO MWL MHTEepecamy y4acT-
HWKOB (aKUMOHEpPOB) (MK, YTO eLle XyXe, CBOUMMU
MWYHBIMU MHTEpPecamMun Kak HacTosLwero unu dyay-
LLero y4acTHuKa).

C TO4KM 3peHns meHemxkepoB, M&A caenku Yacto
BMeKyT 3a CODOOM MOTEepH BbIFOOHOMO MONIOXKEHMWS
Unu BCNeACTBUE YBOSMbHEHUHA, WUNXM BCReacTBue
BbIHY>XOEHHOCTM paboTaTb B XyALIMX YCIOBUSAX.
Takas «end game» cuTyaumsi nobyxagaeT meHen-
)XepoB paccMaTpuBaTb BO3MOXHOCTW  Opyroro
TPyOOyCTPOMCTBA U OTAaBaTb YacTb CBOEWN «Mnpe-
JaHHOCTU» LeneBon kKomnaHuu. B wutore, aTa
«nepemMeHa npegaHHOCTU» MOXET NMPUBECTU Aaxe

F. Management

I. Conflicts of Interest within M&A-
Transactions

Whatever a manager does, whether he abstains
from an action or tolerates certain measures, he
or she must apply due care. Managers must
identify and weigh pros and cons and balance
conflicting interests. In this area, German law
differs from general Anglo-American legal prin-
ciples and practice in a distinct way. Shareholder
primacy does not exist as a rule of law — the man-
ager of a company may not only take the interests
of the company’s shareholders into account.
Rather, as the target's manager is obligated to the
target itself, he must consider the legitimate inter-
ests of the target and of all its shareholders (i.e.
not only the interests of the shareholders) — that is
employees, creditors and the general public. Even
in public tender offer situations (see C. V), the
managers of the target company are arguably not
strictly obliged to act like auctioneers to achieve
the highest price possible for the shareholders.
Managers have broad discretion, and this discre-
tion is protected by the business judgment rule.
As long as the managers decide on an entrepre-
neurial issue and can reasonably assume that,
based on an appropriate basis of information, they
are acting in the best interests of the company,
the judge will not second-guess the managerial
conclusion. However, a judge would consider
whether a manager lawfully determined the best
interests of the company, i.e. whether the inter-
ests of all corporate constituencies were taken
into account and that the manager was not erro-
neously driven only by shareholder interests (or,
worse, by his or her own interests as a present or
future participation holder).

From the perspective of the managers, M&A-
transactions often entail the loss of a lucrative
position, either by being laid off or by being forced
to work under worse conditions. This “end game”
situation induces managers to evaluate alternative
employment scenarios and give up some of their
loyalty to the target company. Eventually, this shift
of loyalty may even result in an obstruction of the
entire transaction. For this reason, members of
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K GnokupoBke Bcen cpenku. o aTon npuyMHe
MeHeKepbl YacTO paccMaTpMBalOTCA Kak «TpeTbs
cTopoHa» B caenke. C TOUKM 3peHnsa ocTasnbHbIX
CTOPOH, pa3yMHO AOroBOPUTLCA O_«MNpeaaHHOCTU»

MEeHEKEPOB.

Il. MoTuBauusa pykoBoacTBa

1. TpaHCaKUMOHHblEe NPEMUMN CO CTOPOHbI
LeneBon KOMNaHum

B M&A cpoenke MeHemXKMEHT LieneBon KoMMaHum
00ObIYHO HarpaxgaeTcs npeMuen nocne BbixoAa.
lMpemus, Kak npaBuno, paBHa OQHOW-ABYM rofo-
BbIM 3apaboTHbIM nnatam. Pasmep mMoxeT yBenu-
YNTLCHA B 3aBUCUMOCTU OT AOCTUIHYTOMW MOKYMHOM
ueHbl. Mpemnsa o6bIYHO BbiNMayvMBaeTcs nocre 3a-
KpblTst  cgenku. Beinmata npemun  MoXeT
OCYLLECTBMNATLCA Ha MNOMHOCTLIO NPOU3BONbHOMN
OCHOBE WUNW 3aBUCETb OT JOCTUXEHMS OnpeaereH-
HbiXx 3TanoB M&A caenku, Takux Kak, Hanpumep,
cocTaBneHme MHMOPMaLMOHHOIO MeMOopaHayMa 1
WH(OPMALMOHHOW  KOMHaTbl, MOAroToBka due
diligence vnnn cooblieHnn MeHegKkMeHTa. B cBoto
odyepedb PYKOBOACTBO 4acTo AOJDKHO MpepocTa-
BWUTb Tak HasbiBaembl «directors certificate» wnu
«rapaHTUMHbIA akT». B Takom [OoKymMeHTe OHO
rapaHTMpyeT npodasuy, 4YTO MeHeKepaMm He
M3BECTHbl HUKakme akTbl, KOTopble Obinu Obl
HeBepHO npeacTaBneHbl B otyetax due diligence
npoAasLa UM KoTopble NpuBenu 6bl K HAPyLLEHWIO
3aBEpeHnI, yKasaHHbIX B OOroBope Kynnu-npoga-
XM C noTeHumanbHbIM nokynatenem. OTBeTCTBEH-
HOCTb MO TakOMy AOKYMEHTY MOXeT ObITb orpaHu-
YyeHa CyMMOW NpeaCToALLEN NPEMUMN.

Mo obwemy npasuny, TpaHCaKUMOHHbIE MpPeMuu,
BblNfa4ymMBaemble KoMnaHuen-paboToaartenem,
OOMKHbI HagnexalmMm obpa3oM COOTHOCUTBLCS C
0053aHHOCTAMW TAKOro MeHeKepa U COCTOSTHUEM
ueneson koMmnaHun. bBonee Toro, Takve npemuu
UMEKT WCKMIOYMTENBHO MPaBOBYKD OCHOBY, €Civ
OHW YCTaHOBIEHbI B TPYAOBOM [OrOBOpPE 3apaHee.
Bes Takoro ykasaHusi B JOroBope npemuun sBnsi-
t0TCs1 060CHOBaHHBIMW TOMbLKO B TOM Cry4ae, ecnv
OHW BbIMNSa4YMBaOTCA B MHTEpPECAX KOMMaHUU. ITO
MMeeT MecTO, Koraa, nonyyasi NpeMuio, MeHeaxep
CTaHOBUTCA 00s3aHHbIM nepen KOMMaHuen, wunu
€cnu nonyyartesnb Un UHble paboTHUKM 3anHTepe-
COBaHbl B paboTe Ha KOMMNaHWO, YTOObI NONyYnTh
aHanornyHble NPemMuw.

B cBA3n c Hactosiwum OUHAHCOBLIM KpU3WUCOM
[OJIDKHbI OblTb YCTaHOBMEHbI NIMMUTbI 3apabOoTHBLIX
nnat. B Hemeuknx A" HabnogaTenbHbI COBET MO-
XeT YMEeHbLUUTb BbiNnaTel BO BpemMs (OUHAHCOBbIX
KpU3NCOB, B TO BPEMS Kak B OTHOLLUEHUN OUPEKTO-
pPOB HEMELIKMX OBLLEeCTB C OrpaHUYEHHON OTBETCT-
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management can often be regarded as the “third
party” of the transaction. From the perspective of
the remaining parties, it seems reasonable to
contract for the management’s loyalty.

Il. Management Incentives

1. Transaction Bonuses by Target Com-
pany

In an M&A transaction, the management of the
target company is typically granted a bonus upon
exit. The amount of the bonus is between one and
two annual gross salaries, on occasion it might
increase dependent on the achieved purchase
price. The bonus is generally paid upon closing.
The bonus payment might be granted on a fully
discretionary basis or may be dependent on the
achievement of certain steps in an M&A transac-
tion, e.g. establishment of an info memorandum
and data room, preparation of due diligence or
management presentations. In return, the man-
agement is often asked to deliver a “directors
certificate” or “warranty deed”. In such declaration,
management has to guarantee the seller that the
management is not aware of any facts which are
incorrectly stated in the vendor due diligence
reports or which would lead to a breach of repre-
sentation in the share purchase agreement with
the potential purchaser. The liability under such
certificate might be limited to the anticipated bo-
nus payment.

In general, transaction bonuses paid by the em-
ploying company must be in an appropriate rela-
tionship to the duties of such manager and the
target company’s condition. Moreover, these
bonuses only have a sound legal basis if they are
stipulated in the employment agreement in ad-
vance. Without such contractual basis, the bonus
payments are only justified if they are paid in the
interest of the company. This is deemed to be the
case if, by receiving the bonus, the manager is
bound to the company or if the recipient or other
employees are incentivized to work for the com-
pany to achieve similar bonus payments.

With a view on the current financial crisis, salary
caps must be considered. In German AGs, the
supervisory board is competent to reduce pay-
ments during financial crises, while managing
directors of German limited liability companies
might be required to renegotiate their service



BEHHOCTbIO MOXET ObITb NpedycMmoTpeHa ob6s3aH-
HOCTb MepecMoTpa UX TPyAoBbIX A40rosBopoB. Ecnu
WHBECTULMW BKNaAblBalOTCA B KOMMaHWW, KOTOpbIe
nony4alT rocygapCTBEHHbIe CyGCcManMmn B COOTBET-
CTBMM C 3aKOHOM O cTabunusauun UHaAHCOBOrO
pblHKa, MPUMEHSIOTCA OOMNONHUTENBHbIE OrpaHuye-
Hus. Tak, Hanpumep, rogoBas 3apaboTHas nnara,
npesbiwatwas EUR 500,000, moxeT cuuTtaTbhbes
CMNWLLKOM BbICOKOW. HesaBucMMO OT BO3Harpax-
OEHVS pyKOBOACTBA, AaHHbIE MPUHLMNBI, KakK npa-
BWMO, MOryT 3aTparMBaTtb TPaHCaKUWMOHHbIE Npe-
MuUn.

2. TpaHcaKuMOHHbIe NPEeMUN CO CTOPOHLI
npoaasua

CornacHo HemeukoMy npasy HabnogaTenbHbIN
COBET KOMNaHWM OTBEYaeT 3a Ha3HayeHue, OT3blB
W BO3HArpaXgeHwe 4neHoB MpaBneHusa. Tem He
MEeHee, CYyLIeCTBYIOT CUTyauun, KOrga Yy4YacTHWK
(akumoHep) xo4eT npenocTaBUTL_ HUHAHCOBbLIE
BblNJaTbl Y4fl€HaM NpaBleHWs B COOTBETCTBUMU C
NPOMEXYTOYHLIMWU LieNsiMA OMPEKTOPOB B paMKax
JesaTenbHoCcT KomnaHun. B cBaAsn ¢ Tem, u4TO
Takve BbiNnaTbl NPefoCTaBnAlTCA HE Hanpsmyto
KOMnaHuen-paboTogarenem, Kak npaBuio, OHU
Ha3bIBaAKOTCA  «NPEMUAMU  TPETbEW CTOPOHbI».
MpomMexyTouHble Lenu AaHHbIX OOHYCcOB, CBSA3aH-
Hbl€ C AOCTMKEHUAMU, AeNatT BO3MOXHbBIM COBMNa-
OeHVe [esTenbHOCTU MeHeIKepoB C  Lensmu
TPeTbeN CTOPOHbI, MPEAOCTaBASLWEN MNpeEMUN.
Takum obpa3om, C SKOHOMMUYECKON TOYKWU 3pEHUS,
npemMumn, NPegoCTaBMNEeHHbIE YY4aCTHUKOM (aKUMOHe-
pom) B pamkax M&A caenku, COOTBETCTBYIOT Kak
WHTEpecam MeHeKMeHTa, Tak U MHTepecaM CooT-
BETCTBYIOLLEIO y4acTHUKa (akLuMoHepa) B OTHOLUE-
HUW OOCTUXKEHUS BbICOKOW CTOMMOCTU KOMMaHWW.
Bce xe aBnsieTca cnopHbIM BOMPOC O TOM, paspe-
LWaeTcsa N CormacHO HEMELIKOMY NpaBy TpeTbemy
nvuy BMECTO KOMMaHWM NpedocTaBnsATb TpaHCak-
LUWOHHbIE NpeMnn pykoBoacTBY. PasyMHbIM B gaH-
HOM Clny4Yae KaeTcs 3anpocuTb cornacue Habnto-
JaTtenbHOro coseTa uUnu, No KpanHen mepe, noTpe-
BoBaTb ero yBeoMMeHus.

3. MotuBauua B pamKax nyo6rnmyHoro
TeHAaepa

B cnyyae obbsBneHus nybnuyHoro TeHgepa (cm.
C. V) BosHarpaxageHue MeHexepa Takke JOSDKHO
Hagnexawum obpa3om COOTBETCTBOBATb €ro ob6s-
3aHHOCTAM W COCTOSHMIO LIENEeBOM  KOMMaHWW.
TpaHCaKUMOHHbIE NPEMUN CO CTOPOHbLI NpoAaBLa B
OTHOLUEHMM PYKOBOACTBA, BO3MOXHO, TpebytoT
cornacusa HabniogartensHoro coseta Al unu ero
yBegomreHud. [loTeHumanbHbIM NOKynatenb Mo-
XET HamepeBaTbCHA NPEAnOXUTb UNKM npegocTta-

agreements. If investments are made in compa-
nies which obtain governmental subsidies in
accordance with the Act on the Stabilization of the
Capital Market, additional restrictions apply. For
instance, an annual salary exceeding
EUR 500,000 may be deemed unreasonable per
se. Apart from executive remuneration in general,
these principles may also affect transaction bo-
nuses.

2. Transaction Bonuses by Seller

Under German law, the supervisory board of a
company is responsible for the appointment,
revocation and compensation of members of the
management board. Nevertheless, there are
situations in which a shareholder intends to grant
financial benefits to members of the management
board in accordance with milestones to be
achieved by the managers with respect to the
company’s conduct of business. Due to the fact
that such benefits are not directly granted by the
employing company, they are generally called
“third party bonuses®. The performance-related
milestones of these bonuses enable the alignment
of the manager's conduct of business with the
objectives of the third party providing the benefits.
Therefore, from an economic point of view, bo-
nuses granted by a shareholder within an M&A
transaction coincide with the manager’s interest
as well as the interest of the relevant shareholder,
to achieve a high enterprise value for the compa-
ny. However, it is disputed whether it is permissi-
ble under German law for a third party to grant
transaction bonuses to the management instead
of the company. It seems reasonable to demand
approval by the supervisory board or at least
require that it be informed.

3. Incentives within Public Tender Offers

In public tender offer situations (see C. V) a
manager’s remuneration shall also be in an ap-
propriate relationship to the duties of such man-
ager and the target company’s condition. Transac-
tion boni by the seller to the management argua-
bly require approval by the AGs supervisory board
or that the board must be informed of such meas-
ures. A bidder might be inclined to offer or grant
benefits to managers, only for the purpose of
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BWTb BbIMMaTbl PYKOBOACTBY TOSbKO C TOW LENbIO,
4YTOObI MOMYYUTb €ro pacnonoXeHwe Ans yKpen-
neHnda cBOoUuX I'IO3I/IL|,I/II7I B paMKax KOHKypeHuunm c
OpyrMMn nokynaTtensiMi. bes goctaTouyHbix Ha TO
OCHOBaHWM MNPUHATUE TakUX BbINMAT SABNSETCS
HapylleHneM duayumnapHon ob6a3aHHOCTM MeHea-
Xepa, npuHagnexawlero LeneBon KOMMaHuu, wu
No3aTOMy HeOeWCTBUTENbHO COrNacHO HeMeLKoMy
3aKOHYy O NpUoBpPeTeHMM LIEHHbIX Oymar u normno-
weHnsx. OnpegeneHHble BbiNMaTbl, OQHAKO, pas-
pelleHbl B TOM Criyyae, ecrnv OHW «0OO0CHOBaHbI».
B TO BpemMa Kkak TOYHOE 3Ha4yeHue CcroBa
«06OCHOBaHHOCTb» B JAHHOM KOHTEKCTE OcTaeTcs
[OCTaTouHO HeOonpederneHHbIM, MpU3HaeTcs, YTO
BbINnaTthbl, Aonyckawwme AdanbHelnlee UCnor-
HeHne pyKOBOACTBOM CBOMX 0Bsi3aHHOCTEW, pa3pe-
LwatoTcs.

Mpn 06bsABNEHMM NyONMYHOrO TeHaepa pPyKoBOA-
CcTBO 00653aHO COOOLNTL aKuMoHepam LieneBoMn
KomnaHum 06 odepTe U BbIpasnTb CBOE MHEHME B
3TOM OTHoLLeHMW. Ecnu npegoctaBneHne npemui
NPYMBOAUT K KOH(IIMKTY MHTEPECOB B OTHOLUEHMU
MEHEe)KMEHTa, NpPeAcCTaBnseTcss pasyMHbIM MO-
NPOCUTb JAHHOIO PYKOBOAUTENS HEe y4YacTBOBaTb B
Jaye 3aKo4YeHUs PYKOBOACTBOM WM OOBACHUTb
NPUYMHY OaHHOrO KOHSIMKTA M NpuBREYb CBUAE-
Tens-akcnepta. bonee ToOro, nokynatenb LOIMKEH
ykasaTb B TEHOEPHOW LOKYMEHTaUuM NnogpobHOCTH
noObIX BbINMAT, OEHEXHbIX UMW HaTypanbHbIX B
[OEHEeXHOM 3KBMBArneHTe, B OTHOLUEHUN PYKOBOA-
CcTBa UNu HabntogaTenbHOro CoBETa, OaXe ecnuv
BbINnaTbl MOryT ObiTb OGOCHOBAHHLIMU COFMAcHO
BblLLeyKa3aHHbIM YCITOBUSIM.

4. Hanoroob6noxeHue 7] B3HOCbI B
CUCcTeMy coumanbHOro cTpaxoBaHusi B
OTHOLUEHUN TPAHCAKLMOHHbIX NpeMui

Mpemnn nonHocTblo obnaratoTcd Hamoramm Kak
OOblYHBIN  OOX04 NO  MHAOMBMAOYaNbHOW CTaBKe
MeHexepa npu MakcumanbHou ctaBke 45 %
(Moc uepkoBHble Hamorm M HagbaBka B MoAa-
OepxKy conugapHocth). Ecrnm 0oObluHBIM  [OXOA4
pykoBOAUTENEN NpeBbIaeT 3Ty CyMMY, B3HOCHI B
CUCTEMY COLMANbHOIO CTPaxoOBaHWsS He Bbinaayun-
BalOTCA B OTHOLIEHUWN AaHHbIX NpeMun (npenenb-
Hbl pa3mep B HacTosiwee Bpems — EUR 64,800 B
BanagHon NepmarHnn n EUR 54,600 B BocTto4uHom
repmanHun).

Ill. YyacTne meHepxmeHTa

MpaAMON YacTHbIA MHBECTOP MMEET CBOEWN Lefbio
cornacoBatb CBOW W COMNYTCTBYHOLINE WHTEPECHI

winning the management’s favor in order to gain
ground in competitions among several bidders.
Without good reason, the acceptance of these
benefits is a violation of the manager’s fiduciary
duty owed to the target company and is therefore
invalid pursuant to the German Takeover Act.
Certain benefits, however, are allowed, provided
they are “justified”. While the exact meaning of
“justification” in this context remains rather vague,
it is acknowledged that benefits allowing for the
continuation of the management’s services can be
permissible.

In public tender offer situations, the management
is obliged to make a statement on the offer to the
target company’s shareholders. If an incentive
causes a conflict of interest for the management,
it seems reasonable to ask this manager either
not to join the management's statement or to
explain the nature of the conflict and to hire an
expert witness. Moreover, the bidder has to state
in his bidding documents details of any monetary
or cash equivalent benefits for the management or
the supervisory board, even if the benefits might
be justified under the aforementioned terms.

4. Taxation and Social Security Contri-
bution of Transaction Bonuses

Bonus payments are fully taxable as ordinary
income at the manager’s individual tax rate the
maximum tax rate being 45 % (plus church taxes
and surplus charge). Provided that managers are
above the maximum limits by virtue of their ordi-
nary income, no social security contributions
should arise with respect to these arrangements
(maximum limits are currently EUR 64,800 (West
Germany) and EUR 54,600 (East Germany)).

lll. Management Participation

The private equity investor aims at aligning its
own and concurrent interests of the management

pyKOBOACTBa C MHTepecamMu LEeneBol KOMMaHuW.
Mo aToi NnpnunHe BBeAeHMe akTyarnbHou [1porpam-
Mbl y4actusa meHemkmeHnTa (MEP) nmeet 6onbluoe
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with the interests of the target company. For this
reason, the implementation of an up-to-date Man-
agement Equity Program (MEP) is of utmost




3HayeHWe Npuv BbIKYNe KOMMAHWWM MEHeOKMEHTOM
(management buyouts) n ctano obs3arenbHbIM
ycnosuem. B cBaA3n ¢ aTUM crieytowmne npuHLmnbI
perynupyoT UHBECTULMM NPSMbIX YaCTHbIX UHBEC-
TopoB. HecmoTpsi Ha 3TO, ecnu cTpaTermdeckue
WMHBECTOPbLI BBOAST MPOrpaMMbl y4acTUsi MEHemX-
MEHTa, KaK npaBuso, aHHOE y4acTne NoavMHSIeT-
csl TEM XXe npaBunam u, o onpeneneHHon crene-
HW, criegyroLimMe Mepbl MOTYT COOTBETCTBEHHO Npu-
MEHATLCS.

1. CTpyKTypupoBaHue

a) CooTHoLWeHKe gornen y4acTusi U BeJIMUYMHbI

MeHekepbl OCYLLECTBAIOT MHBECTUPOBaHWE Ha-
psay C MHBECTOPOM, Kak MpaBuiio, Npy MOMOLLM
«NPOMEXYTOYHOM KOMMaHumy» (interposed trust
vehicle) nnn yyactusa B KOMMNaHWW, CO34aHHON Ans
nornowieHus. [ons y4actust 3aBUCUMT OT Tuna u
pa3mepa cgenkm n moxeT ObiTb oT 3 % 8o 25 %.
MeHemxepbl HA3LIErO YPOBHSA AOMKHbI BIOXWUTb OT
OfHOW OO0 ABYX rofoBbix OpyTTO 3apnnart B Jo-
nonHeHune K NtobbiM BO3MOXHbBIM TPAHCAKLMOHHbIM
npemuam. PykoBoauTenu BTOPOro YPOBHS MOrYT,
HO He o643aHbl, Bnoxute oT EUR 10,000 pgo
EUR 100,000 Takke B 3aBMCMMOCTW OT pasmepa
CAenkn N OT CyMMbl BIIOXEHMWWN, OOCTYMHbIX PYKO-
BoAcTBy. [lpyM BTOpPMYHBIX caenkax pyKOBOACTBO
OOIMKHO peuHBeCcTUpoBaTb, MO KpanHen wmepe,
50 % BbIpy4YKM OT NPOAAXM 32 BbIMETOM HANOrOB.

Mpy TMAMYHOM CUEeHapUN MHBECTUPOBAHUSA PYKO-
BOACTBO MOXET OXuAaTb AEHEXHbIN MynbTUMnu-
katop, paBHbli 10, M Tak HasbiBaeMoe «envy
ratio», paBHOoe 3. [eHEeXHbI MynbTUNIIMKATOP
O3Ha4aeT, YTO PYKOBOACTBO [AO/PKHO MMETb BO3-
MOXHOCTb NONYyYnTb AECATUKPaTHbLIA pasMep CyM-
Mbl CBOMX BIIOXXEHUN, ecnn BusHec-nnaH Ha cnegy-
owmne 5 net BbINOMHEH M KOMNAHWS npogaHa c
TeM Xe MyNnbTUNNNKaATOPOM, YTO U NPU ee MOKYIKe.
«Envy ratio» — 9TO COOTHOLUEHWE [EHEXHOro
MyMbTUMNMKATOPa, OXMAAEMOrO MEHEIKMEHTOM,
W MynNbTUNMKaTOPa, OXXMAAEMOro MHBECTOPOM.

«Envy ratio» pocturaeTcst nyTem MOKynku 3a cyeT
MCMOMb30BaHUSI 3aeMHbIX CPEACTB Takux Aonewn,
KOTOpbIMK BriageeT pykoBOACTBO. [aHHbI «leve-
rage effect» moxeT ObITb JOCTUIHYT NyTeM HeCo-
pa3mMepHOro NpuobpeTeHns KpeamMToB YHaCTHUKOB,
UNN MPUBUMErMPOBAaHHLIX akuuin, unm 6e3060poT-
HOro KpeauTa AN MeHeaXepoB.

b) CornaweHune y4acTHUKOB (aKLLMOHEPOB)

MpaBa n 0b6a3aHHOCTN pykoBOOMTENEN U NHBECTO-
pa yCTaHOBMEHbI B COMMalEHWM YYaCTHMKOB
(akumMoHepoB) wnM cornaweHnnm O COBMECTHOM

importance in management buyouts and became
a conditio sine qua non. For this reason, the fol-
lowing principles address investments of private
equity investors in particular. Nevertheless, if
strategic investors implement management partic-
ipation programs, in general these participations
follow similar rules and, to a certain extent, the
following policies can be applied accordingly.

1. Structuring

a) Participation Ratios and Amounts

Management will typically invest alongside the
investor via an interposed trust vehicle or partner-
ship in the acquisition vehicle. The quote depends
upon the type and size of the deal and might vary
from 3% to 25 %. 1st line managers are re-
quested to invest one to two gross annual salaries
in addition to any potential transaction bonuses.
2nd line managers are allowed but not requested
to invest between EUR 10,000 to EUR 100,000
also depending on the size of the deal and on the
investment amount available to the management.
In a secondary transaction management is asked
to reinvest at least 50 % net of taxes of their sales
proceeds.

In a typical investment scenario management
could expect a money multiple of 10 and an envy
ratio of 3. Money multiple means that manage-
ment shall be able to receive 10 times their in-
vested money if the business plan for the next 5
years is met and the company is sold on the same
multiple as the entry multiple. Envy ratio is the
ratio between the money multiple anticipated for
the management and the one for the investor.

The envy ratio is accomplished by levering the
acquisition of those shares that are acquired by
the management. This leverage effect can either
be achieved by a disproportionate subscription of
shareholder loans or preference shares or a non-
recourse loan for the managers.

b) Shareholder Agreement

The rights and obligations of the managers and
the investor are stipulated in a shareholders or co-
investment agreement. Such agreement includes
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WHBECTUpOBaHUM. Takoe cornalleHue BKMYaeT B
cebs, NOMMMO NpoYero, MOMOXEHUs O Bbixode W
Tak HasbiBaeMytl «cxemy yxoga». B cnyyae
BbIXO4a MeHeaxep 00s3aH npogatb CBOK JOM0
(akuun) CoBMECTHO C WHBECTOpoM (MpaBo OoOrib-
wuHcTBa — drag-along-right). B 10 Xe Bpewms,
MeHeXXMEeHT uMMeeT npaBo TpeboBaTb COBMECT-
HOW npodaxu gonen (akuumn), ecnv OUHAHCOBBIN
WHBECTOP YaCTU4YHO WM MOMHOCTBLIO npoaaeT
cBol0 gonto (akumu) (npasBo cnegoBaHusa — tag-
along-right). B cnyyae kopnopaTuBHbLIX peLleHun
npasa pykoBOACTBa (NpaBO MOANWCKU, COXpaHeHne
CTPYKTYpbl Kanutana v T.4.) MOryT ObiTb 3alimiie-
Hbl MOMOXEeHWAMU O 3awuTe OT pa3baBneHus.
PacnpeneneHue kaknx-nnbo 4oxonoBs npu BbIXxoae
COOTBETCTBYET pacnpegeneHuno gonen (akuun) B
KOMMaHWW, CO3daHHOW AN nornowleHns. Tem He
MeHee, CTOPOHbI MOTYT YCTaHOBUTb UHYIO o4yepes-
HOCTb NPV NNKBMAALNMN.

c) CueHapuu Bbixoaoa MeHegXepoB

lMocne pacTopXeHus TpydoBOro [JoroBopa C
MEHeKepoM Unu nocrne npekpawleHus ero
NMOMHOMOYMI B KayecTBe [AMpeKkTopa Leneson
KOMMaHnW, a Takke TMpu MWHbIX CreumanbHO
NpeayCMOTPEeHHbIX  obCcTosTenbCcTBax, NPsiMON
YacTHbIl WHBECTOP MOXeT noTpeboBaTb OT
COOTBETCTBYIOLLEIO MeHemXkepa mnpodatb WM
nepegatb gonto (akummn) (call option). MeHepxep
UNN ero HacneaHukn MoryT notpebosaTb B cnyvae
HaCTynneHusa onpeaeneHHbIX cobbITMn (Hanpumep,
CMepTb, HeOeecnoCobHOCTb, BbIXOA Ha MEHCUI0)
npuobpeteHna ero gonu (akuwun) (put option). B
oboux cnydasx uUeHa nepenpogaxu 3aBUCUT OT
ONpeAEeneHHOro OCHOBaHWSA MpeKpaLleHust MOSTHO-
Mounin. CTOPOHbI pasnnyaloT «MNpaBUIbHbBIA yXoO»
(Hanpumep, cMepTb, HeaeecnocobHOCTb, HETPYAO-
CMOCOBHOCTb, PacTOPXEHWe [O0oroBopa MeHemke-
pOM MPU HanMU4Mn OCHOBAHUN) U «HENpPaBWIbHbIN
yxod» (Hanpumep, HapylweHue MeHemKepoMm
0653aHHOCTM, pacTopXXeHne KoMMaHuewn Aorosopa
C MEHeIKEepPoOM Mpu Hamuumm ocHoBaHun). [pu
«MNpaBWUiIbHOM yxo4e» BbIKyMHasi LieHa COOTBeT-
CTBYeT TeKylleil cnpaBeffMBON PbIHOYHOW CTOU-
MOCTU ero Jonu (akuum) B COOTBETCTBMM C
pexvMmamu HagerneHus npas. [1pyn «HenpasUbLHOM
yxoe» PyKOBOAMTENb MMEET NiLLb NpaBo Ha LieHy
HWXKE PbIHOYHOW CTOMMOCTM U aKBU3ULMOHHbIE
N3OEPXKN B OTHOLLUEHMM ero gonu (akuwun). Hage-
neHve npaBaMy MOXET 3aBUCETb OT BpPEMEHU
(Hanpumep, 25 % B rog) vnu OT OEATENbHOCTU
ueneBon KomnaHuu (Hampumep, OOCTUXEHMWE
onpegeneHHoro EBITDA wnu  onpegeneHHoro
obbema noToka AeHexHbIX cpeacTs (free cash flow
targets)). BeikynHas ueHa MoxeT ObiTb ynnadeHa
nocrne OCyLLECTBIIEHNSI COOTBETCTBYIOLLEro ONuu-
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— among others — provisions on the exit and the
so-called leaver scheme. In case of an exit man-
agement is obliged to co-sell its shares with the
investor (“Drag-Along-Right”). Vice-versa man-
agement is entitled to request to co-sell its shares
if the financial sponsor partially or in total sells its
shares (“Tag-Along-Right”). In case of corporate
actions the rights of the management (subscrip-
tion right, retention of the capital structure etc.)
can be protected by anti-dilution-protection claus-
es. The allocation of any exit-proceeds follows the
allocation of the shareholding in the acquisition
vehicle. However, alternative liquidation prefe-
rences can be agreed upon by the parties.

c) Leaver Scenarios

Upon termination of the manager's employment
contract or upon the manager’s cessation as
managing director with the target company, as
well as under other specifically stipulated circums-
tances, the private equity investor can request the
respective manager to sell and transfer his shares
(call option). The manager, respectively his heirs
might request upon the occurrence of certain
events (e.g. death, disability, retirement) the ac-
quisition of his shares (put option). In both cases
the repurchase price depends on the specific
termination event. Parties distinguish between
good-leaver-cases (e.g. death, invalidity, occupa-
tional disability, manager’s termination for good
cause) and bad-leaver-cases (e.g. manager’s
breach of duty, termination of manager’s contract
by the employing company for good cause). In
good-leaver-cases, the repurchase price is equal
to current fair market value of his shares, subject
to vesting schedules. In bad-leaver-cases the
manager is only entitled to the lower of the fair
market value and his acquisition costs for his
shares. Vesting of the shares might be subject to
time (e.g. 25 % p.a.) or performance of the target
company (e.g. achievement of certain EBITDA /
free cash flow targets). Payment of the repur-
chase price might be made upon exercise of the
respective option or deferred until the occurrence
of an exit.



OHa 1N nocre Bbixoaa.

YyacTne MeHegXMeHTa MOXeT 3aBuceTb OT
OEHEXHOro MynbTUNnnKaTopa (Hanpvmep, cymma
BJTOXXEHHbBIX CPeACTB, YMHOXEHHas Ha 2,5) wunu
BHYTPEHHeNn cTaBkum goxopa (Hanpumep, 25 % B
roA), ycTaHOBMNEHHbIX (PMHAHCOBbLIMW MHBECTOPaMU
(«xpanoBbIvi ahEKT).

2. HanoroBble acnekTbl

CTpykTypypoBaHme MOTUBALMN MEHEIKEPOB B
lepmaHun 0o onpeAdenieHHOW CTeneHu 3aBUCUT OT
HanoroobnoxeHuna. Tak, cxembl Gupxesoro onuu-
OHa obnaraloTcs Hanoramu Tak e, kak cuctema
npeMun, T.e. NpubbINb, yY4TEeHHas PYKOBOACTBOM
nocne BbixoAa, NOMHOCTLIO obnaraeTcs Haroramm
Kak ob6bl4HbIM goxon. MEP, Hao6opoT, MoryT 6biTh
CTPYKTYpPUpPOBaHbI Takum obpasom, 4tobel obpaso-
BaTb BbIFOAHbLIN O MEHEeIKMEHTa NpUpOCT Kanu-
Tana.

B oTHOoweHun gonen (akumii), NproBpPETEHHbIX A0
1 sauBaps 2009 roga, NPUMEHAETCH MPEXHUI HaIo-
roebin pexum. Ecnu pykoBoguTens Bnageet
MeHee 4eM 1 % yCTaBHOro kanutana KoMnaHuu,
gonu (akumm) MoryT ObITb NpofaHbl CBOOOAHLIMU
OT Hanoros nocre nepuoga BnageHnss UMM MeHee
12 wmecsueB. B oTHoweHun ponen (akuun),
npuobpeteHHbix nocne 1 sHBaps 2009  roga,
NPUMEHSETCA HOBbIA MNPONOPLMOHAnbHbIA  Harnor
Ha yBenuM4eHne pbIHOYHOW CTOMMOCTM Kanutana B
pasmepe 25 % (Nnc UepKoBHbIE HaNoOMM U Harmo-
ropass HagbaBka B NOAAEPXKY CONMMOAPHOCTW),
ecnun gona (naket akuun) coctaBnsieT meHee 1 %.
Ecnu xe pons (nakeT akumi) 6onee 1 %, goxog ot
npuvpocTa kanutana nognagaeT nof npouenypy
YacTuU4HOro goxoga, T.e. Tonbko 60 % npuObIM
obnaraetca No UHAMBUAOYANbHOW  HanoroBown
cTaBke (MMC LIEPKOBHbIE HAmorM M Hanorosasi
HagbaBKa B NoaaepKKy COnmMaapHoCTH).

MpuobpeTteHne ponen (akumi) NO LEHE Huxe
crnpaBeasiMBo PbIHOYHOW CTOMMOCTM SABRSIETCS
OCHOBaHMeM [Ansi MOMHOrMo0  HaroroobnoXxeHusi
06blyHOro Aoxoda. To xe MpUMeEHsieTca KO BCeu
MEP npubbinu, ecnu BrnageHne B 3KOHOMUYECKOM
CMbICNie MPUOOPETEHHBIMM  JONAMU  (AKUMAMM)
OTKIMOHEHO HanoroBbiMM OpraHamun B CBSA3UM C
LUMPOKUMMK OrpaHUYeHUs MU MNpaB MeHedXepoB B
KayeCcTBe Y4aCTHUKOB (aKLMOHEPOB), Hanpumep,
HageneHwe npaBamu, obpaTHOe B3UMaHWe Hanora,
orpaHu4eHus nepegaydun.

In addition, the management’s participation might
be subject to money-multiple- (e.g. 2.5 times the
invested money) or IRR- (e.g. 25 % p.a.) hurdles
set by the financial sponsors (ratchet).

2. Tax Aspects

Structuring of management incentives in Germany
is, to a considerable extent, tax-driven: stock
option schemes are taxed like bonus schemes,
i.e. the gain recognized by management upon exit
is fully taxable as ordinary income. In contrast,
MEPs can be structured in order to generate
favorable capital gains for managers.

For shares acquired prior to 1 January 2009 the
former tax regime applies. If a manager holds less
than 1 % of the stated share capital of the compa-
ny, the shares can be sold free of taxes after a
holding period of at least 12 months. For shares
acquired after 1 January 2009 the new capital
gains flat tax of 25 % (plus church taxes and
surplus surcharge) applies if the shareholding is
less than 1 %. If the shareholding is above 1 %
the capital gain is subject to the partial income
procedure, i.e. only 60 % of the gain is subject to
the personal tax rate (plus church taxes and sur-
plus surcharge).

The acquisition of shares below fair market value
will trigger fully taxable ordinary income. The
same applies to the whole MEP gain if the benefi-
cial ownership in the acquired shares is denied by
the tax authorities due to intensive restrictions of
shareholder rights of managers, e.g. vesting, claw
backs, transfer restrictions.
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IV. JlnuHble oO0si3aTenbCTBa WU PUCKM
OTBETCTBEHHOCTU MEHeKEepPoB npwu
pa3nu4yHbix M&A cueHapusax

MeHeopkepbl B M&A coenkax WMMEKT JUYHble
00s13aTeNbCTBA, HapyLEHWE KOTOPbIX MPUMBOAUT K
NNYHON OTBETCTBEHHOCTU. JTO OTHOCUTCA He
TOMBKO K Criy4yasiM NpsiMbIX MHBECTULUA (C y4YacTu-
€M pPYKOBOACTBA Ha OOHOW mMnnM obenx CTopoHax),
HO TaKke K OTHOLLUEHMSIM LieNneBOi KOMMaHun u ee
MeHexepoB. MeHexepbl NpoAasLa v nokyna-
Tens, a TakkKe WX KOHCYNbTaHTbl MOryT WMETb
cobcTBEHHBbIE 0053aTenbCTBa U HECTU OTBETCTBEH-
HOCTb, €CNN OHW, Hanpumep, Bbi3Bann 1UnNn nNocno-
coOCTBOBanNM HapyleHuto obsa3aTenscTB MeHen-
Xepamu LerneBon KOMMaHuu, UM ecriv OHWU UHbBIM
obpa3om y4yacTBOBanu B HapyLLleHUn (KOTopoe Mo-
XeT npeactaBnsATb CoOOM MOLUEHHUYECTBO WU
WHOE MpaBOHapyLUEHNEe WUNWN MNPECTYNNEeHNE), Unm
€CN OHWN He YCTaHOBMUITM WUIM HE PacKpbIN Hapy-
LeHue.

MeHexep MOXET HapyLuMTb CBOM 00A3aTenbCcTBa
nyTemM packpbitusa uHdopmauuun. Jltoboe packpbl-
TMe WHPOPMaUMM O KOMMAHUM JApyroMy nuvuy
MOXeT MpeAcTaBnATb COOOW HapylueHne KOHdU-
AeHumanbHocTu. PackpbiTe MHOpPMaLMn KOHKY-
PEeHTY onpeeneHHo ABNAeTCs HapyLeHneMm, 1 aa-
e (pMHaHCOBbIA MHBECTOP MOXET ObITb UMK CTaTb
KOHKYPEHTOM 4epe3 ApYryld UHBECTUPYEMYIO KOM-
naHuto. PackpbliTue KkKoHduMaeHunanbHon WHMOp-
MaumMm MoXeT ObiTb HapylleHWMeM npaB TPEeTbUx
1L, Takmx Kak NpsiMoe unm KocBeHHoe obs3artenb-
CTBO O KOH(UAEHUMANBHOCTU B OTHOLLEHUWN KIUEH-
TOB, MNOCTaBLUMKOB WUNM paboTHMKOB. PackpbiTue
WHOpMaLMN TakkKe MOXeT SABMAATbCA Hapylle-
HMEM 3aKOHOB O 3aliMTe AaHHbIX (B Ntobon oTpac-
nn), Kak cneumanbHbIX, TakKUX Kak B OMHAHCOBOW
cdepe 1 chepe TeNEeKOMMYHMKALWIA, Tak U 0BLLMX
— defepanbHbIf 3aKOH O 3alMTe AaHHbIX.

HepackpbiTne nHdopMauumn Takke MoXeT ABNATb-
Cs HapyleHuem obAsaTenbCTB pykoBoACTBa U
NpMBECTN K OTBETCTBEHHOCTU MeHemkepa. B 06-
LeM, KOH(IMKT MHTEPECOB MOXET ObITb PacKpbIT.
Hanpvmep, npsiMOM KOHTaKT MeHemKMEeHTa C
noTeHumManbHbIMM NOKyNaTensamMn (UNn KOHTakT B
OTCYTCTBME NpeAcTaBUTENEn npogasua) 3anpe-
LeH gaxe Mnpu OTCYTCTBMMU CrneumanbHOro corna-
WEeHNs B AaHHOM OTHOLUEHUW, 3a WCKMYEHMEM
crny4yaeB, Korga O HEM M3BECTHO LIENEBOW KoMMa-
HWW 1 NpodasLy.
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IV. Personal Obligations and Liability
Risks of Managers in M&A-Scenarios

Managers in M&A transactions have personal
obligations, the breach of which creates personal
liability. This is relevant not only in private equity
situations (with management participations on
either one or both sides), but also between the
target and its managers. Seller's or purchaser’'s
managers and their advisors might have their own
obligations and liabilities if they, for example,
cause or induce a breach by the target company’s
managers, or if they otherwise participate in that
violation (which might constitute fraud or another
tort or criminal offence) or because they fail to
detect or to disclose the breach.

A manager may breach his obligations by making
disclosure. Any disclosure of a company’s data or
secrets to another person might constitute a
breach of confidentiality. Disclosure to a competi-
tor is certainly a breach, and even a financial
sponsor might be, or become, a competitor
through another investee company. Releasing
information may be a breach of third party rights,
such as express or implied confidentiality obliga-
tions to customers, suppliers or employees. Dis-
closure can also constitute a breach of data pro-
tection laws — either industry-specific ones such
as those in the financial and telecommunication
industries, or general ones such as the Federal
Data Protection Act.

Non-disclosure can also constitute a breach of a
manager’s obligations and expose the manager to
liability. Generally speaking, conflicts of interest
must be disclosed. For instance, direct contact
between management and bidders (or contact in
the absence of the seller's representatives) is
forbidden, even without a special agreement to
this effect, unless it is disclosed to the target and
the seller.



G. YvyacTue TpeTbux nuy

I.  AHTMMOHONOJSbLHbIE BOMNPOCHI

1. OrpaHu4yeHue KoMneTeHLUUU

Hemeukoe aHTMMOHOMNOMNBHOE MpaBO MpeTepnesno
3aMeTHble U3MEHEHWsI, HanpaBneHHble Ha conuxe-
HWe  HauMoHanbHOro  3akoHodaTtenbcTBa C
€BPOMNENCKNM.

Hemeukunii 3akoH o 6opbbe ¢ orpaHNM4YeHNEM KOH-
KypPeHLMN pacrnpoCcTpaHseTcs He TOMbKO Ha Knac-
CMYECKME KapTenu Mexay KOHKYPUPYHLLMMWU KOM-
naHNsIMMN (rOpu3OHTanbHbIE COrnalleHusl), HO 1 Ha
Opyrue cornalleHusi NMpoTUB KOHKYPEHLMM Mexay
KOMMNaHUsIMK, KOTOpble HaxXoa4ATCst Apyr C APYroM B
OTHOLUEHMSAX MOCTaBLUMK-NOKynaTenb (BepTuKanb-
Hble cornaweHus). CornalleHnsa NpoTMB KOHKYPEH-
UMM Mexagy KOMMNaHWsMU UCKI0YaTCA U MOryT
ObITb UCKMOYEHbI N3 O6LLero 3anpeTta npy BbINOI-
HEHMN onpedeneHHbIX YCMOBWUW, a8 WUMEHHO, cne-
umnanbHble 06beaVHEHUS MarnblX U CPeaHUX npea-
NPUATUA MOTYT ObITb paspeLleHbl C LIeNbi ypaBHO-
BELUMBAHNS UX HEBbIFOQHOTO MOMOXEHUS] B KOHKY-
PEHLMM C MOLLUHBLIMW KPYMHLIMU MNpegnpuaTUsSIMU.
CornawleHusi, KOTopble He COOTBETCTBYIOT MpaBu-
nam ESC 06 ucknioyeHnsix, MoryT ObiTb HUYTOX-
HbIMW MOSIHOCTBIO UMM B OTHOLLUEHWM OnpeaeneH-
HbIX MONOXeHWA W SABNSATCA B fobom criyyae
HENCMOSNTHUMBIMMU.

B ocTtanbHOM, cyllecTBYeT ABE BO3MOXHOCTM ONS
[eATenbHOCTM OpPraHoB BMacTv B OTHOLUEHWUWN cor-
naweHWn npoTMB KOHKypeHumn. OpraH u3gaet
npukas O NpekpalleHnn OeaATenbHOCTU, MMEOLEN
BblLLeyKa3aHHYIo Lenb, B pamkax agMUHUCTPaTUB-
HOro NPOM3BOACTBA MW HanaraeT wrpadbl B pam-
Kax mpousBoacTea no geny o6 agMMHUCTPaTUBHOM
npaBoHapyLleHnn. B OTHOWEHUN Tak Ha3biBaeMbIX
0ObIYHbIX LWTpad)OB YCTaAHOBMEH nNpeden B OK.
EUR 1,000,000. MNMomumo 3Toro, onpeaeneHHble
HapyLleHUsi MOTyT HakasblBaTbCA LTpacom pas-
mepom o 10 % rogosoro obopoTa COOTBETCTBY-
oLlen komnaHun. B 3aBrucuMoCTM OT Bkaga B 00-
Hapy>XeHWe KapTenu HakasaHue y4yacTHMKa KapTte-
nm Mmoxet 6biTb cmardeHo Ao 100 % cymmbl Ha-
NoXeHHoro wTpada.

2. AHTUMOHONOJNbHbLIWN KOHTPONb

a) AHTMMOHOMOJbLHbLIN KOHTPOsb B FepmaHuun

AHTUMOHOMOMbBHbLIA KOHTPONb B ['epMmaHun mnmeeTt
MECTO NULLb Torga, Koraa npesblleH onpeaeneH-
HbI NuMKUT obopoTa. B yacTHocTU, obWMIA COBO-
KYMHbIN MMPOBOW A0XOA4 B npeablaywemM guHaHCco-

G. Third Party Involvement

l. Antitrust Issues

1. Restraints of Competition

German competition law has undergone remarka-
ble changes aimed at moving national law closer
in line with European legislation.

The German Act Against Restraints on Competi-
tion not only covers classical cartels between
competing companies (horizontal agreements) but
also other anti-competitive agreements between
companies which are in a supplier-customer
relationship with one another (vertical agree-
ments). Anti-competitive agreements between
companies are exempted or can be exempted
from the general prohibition if certain conditions
are fulfilled, i.e. specific co-operation facilities of
small or medium-sized enterprises may be permit-
ted in order to equalize disadvantages in competi-
tion with powerful large-scale enterprises. Agree-
ments which do not comply with applicable EC
block exemption rules may be void altogether or
with regard to specific clauses, and are in any
case not enforceable.

Otherwise, there are two possibilities for the au-
thorities to act against anti-competitive agree-
ments. Either the authority imposes an order to
end the conduct objected to in administrative
proceedings or it imposes fines within the frame-
work of administrative offence proceedings. For
so-called regular fines, the maximum is ca.
EUR 1,000,000. Instead, certain violations can
now be punished by a fine of up to 10 % of the an-
nual turnover of the relevant undertaking. De-
pending on its contribution to uncovering the
cartel, a cooperative cartel member can be
granted a reduction of up to 100 % of the fine
imposed.

2. Merger Control

a) German Merger Control

German merger control will only apply where
certain turnover thresholds are exceeded. In
detail, the combined aggregate worldwide turno-
ver in the preceding financial year must be higher
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BOM rogy porxeH npesbiwaTts EUR 500,000,000,
W, NO KpamHenh Mepe, OofHa KOMMaHWS OOIDKHa
umetb obopotr B npegenax [epmaHun 6Gonee
EUR 25,000,000, a Takke ogHa KOMMNaHWsa OOMKHA
umete  obopoTr B  npegenax  [epmaHum
EUR 500,000 unn 6onee. B paHHOM cnyyae o6o-
pPOT BKIMOYAET CyMMbl, MOSyYEHHbIE OT MPOAAKM
NPOAYKTOB N OKa3aHWUs yCryr, U3BEYEHHbIE Lene-
BOW KOMMaHWen N ee OOYEPHUMWU KOMMaHUAMM, a
Takke MokynateneMm u ero AoYepHUMMU KOMMaHW-
saMu. Ecnu gesatenbHOCTb KOMNaHun npeacTaBnseT
cobow Toproerno ToBapamu, To Nuwb 3/4 ee obo-
poTa NpUHUMaeTCa BO BHMMaHWe. [0ns KomnaHuu,
Ybs OeATenbHOCTb HaxoauTcs B cdepe cpeacts
MaccoBov MHopmauun (raseTbl, XypHarbl, Tene-,
paguoBellaHne u T.4.), yumTtbiBaetcs 20-kpaTHas
cymma oboporTa.

Bce cnusaHug, koTopble MMET BRUSHWE Ha Teppu-
Topun [epMaHuM, nognexar HEMELKOMY aHTu-
MOHOMOSILHOMY KOHTPOS0, HE3aBUCUMO OT TOro,
rae 6bIno ocyLecTBNeHO 4aHHOe CNnsiHWe reorpa-
doumyecku.

CnusiHne He noanexuT KOHTpOIo,

= €Clnin OHO ocyLllecTBndeTca Mexay AOByMA
KOMMaHUSIMU, OHa U3 KOTOPbIX SIBNSETCA He-
NOAKOHTPONbHOW U 0bnagaeT MupoBbiM 060-
potom mMeHee EUR 10,000,000 (de minimis
clause), nnu

=  eCNnu OHO OCYLLECTBMAETCSA Ha PbIHKE, Ha KO-
TOPOM TOBapbl U KOMMeEpPYECKUe ycnyrn npe-
[OCTaBMsANUCb, NO KpanHen mepe, B TeYeHue
NATW NeT n obbem Npoax Ha Kaxaom ToBap-
HOM PbIHKE 3a MOCMNeAHWIA rof COCTaBun Me-
Hee EUR 15,000,000.

Oaxe npuobpeTeHne OOHOro 3acCTPOEHHOro WIu
HEe3aCTPOEHHOro 3eMerbHOro yvyacTtka nytem asset
deal MOXeT, B NpuMHUMNE, COOTBETCTBOBAaTb Tpebo-
BaHWSIM CNUSAHUS B OTHOLLEHMM TaK Ha3blIBAeMOro
npuobpeTeHns akTMBoB. TeM He MeHee, Pepe-
panbHOe Be4OMCTBO MO Aernam KapTtenew npugep-
XMBaAETCs MHEHUS!, YTO Ha HEKOTOpPOe BpeMs Mpu-
obpeTeHne HeaBWXMMOCTM, 06LLast CTOUMOCTb KO-
Topon coctaensaet meHee EUR 5,000,000 B Teuve-
HWe COOTBETCTBYIOLEro (PUHAHCOBOro roga B CO-
OTBETCTBMM C @HTUMOHONMOIbHLIM MPaBOM, HE CYK-
TaeTcs TakuMm npuobpeTeHneM akTMBOB, C TEM YyC-
noBMeM, OfHaKo, YTO OOLMIA A0X04, MOMYYEHHbIN
nokynatenemM 3a cyeT npojax, caadv B apeHay,
pPeHTHbIX nnaTtexen u 1.4. B paguyce 20 KM BOKpYr
NpUOBPETEHHOW HEOBMXMMOCTU, He MpeBbICUN
EUR 30,000,000 3a nocnegHui d1HaHCOBbLIN FOA.

B Clny4ae ecnm CoOoTBEeTCTBYHOLWNE 3aKOHHbIEe Tpe-
OOBaHNA BbINOSHEHDI, CTOPOHbI OO0JXHbI npeao-
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than EUR 500,000,000 and at least one company
must have a turnover within Germany of more
than EUR 25,000,000 and a further company
must have a turnover within Germany of
EUR 5,000,000 or more. In this respect, the turn-
over includes the amounts derived from sales of
products and provision of services gained by
target and its affiliated subsidiaries, as well as by
purchaser and its affiliated companies. If the
operations of a company consist of trade in
goods, only 3/4 of the turnover is taken into ac-
count. For companies operating in the media
business (newspapers, magazines, broadcasting,
etc.) 20times the amount of the turnover is taken
into account.

All mergers which have an effect within Germany
are covered by German merger control, regard-
less of where the merger will be accomplished
geographically.

A merger is not subject to control

= if it takes place between one company and
another non-controlled company which had a
world-wide  turnover of less than
EUR 10,000,000 (de minimis clause), or

= if a market is concerned in which goods or
commercial services have been offered for at
least five years and each of the product mar-
kets had a sales volume of less than
EUR 15,000,000 in the last calendar year.

Even the acquisition of a single built-up or unde-
veloped property by way of an asset deal may
principally meet the merger requirements of a so-
called acquisition of assets, the Federal Cartel
Office, however, upholds the opinion that — for the
time being — acquisitions of real property, the total
value of which stays below the threshold value of
EUR 5,000,000 within the business year relevant
under merger law, do not constitute such an ac-
quisition of assets, provided, however, that the
total turnover achieved by the buyer from sales,
leases, rental payments etc. within radius of 20
km around the acquired real property did not
exceed the turnover threshold of EUR 30,000,000
during the last business year.

In case the respective legal requirements are
fulfilled, the parties must file a pre-merger notifica-



CTaBUTb yBeOOMIIEHWE O cnusiHuM. ocne aToro
dPepepancHoe BeOOMCTBO MO genam  KapTenemn
nnbo paspeluaeT, Nubo 3anpeLwaeTt cnusiHue (nNpwu
HeobXxooMMOCTWN Hanaras onpegeneHHble obs3aH-
HocTu). Mo uctedeHun 4veTbipex MecsueB paspe-
LIEHNE cyYUTaeTCcsa npenocTaBfieHHbIM. B oTHoLe-
HWSA OCYLLECTBINEHUSI CIINSIHUIA CPOKOB HE YCTaHOB-
neHo.

b) EBponerMcku aHTUMOHOMOJIbHbIA KOHT-
ponb

Mpouenypa cornacHo [MlonoxeHuto EBponerickon
komuccnun no cnumaHuam (ECMR) saBnsietcs no
CpaBHEHUKO C HemMmeuKnm AHTUMOHOMNOJIbHbIM
KOHTpONeM npegynpeguTensHOM  Npoueaypon.
Ecnn o6opoT AoCTUr onpeaeneHHoro numunTa, H-
MeLKMe KOMNaHuW, ydacTBylollMe B caerke, noa-
YNHAKOTCA NCKNIYUTESIbHO COOTBETCTBYHOLLNM
Hopmam EC.

Cnusaxwne perynunpyetca Hopmamn ECMR, ecnn 06-
LLUMIA COBOKYMHbIA MUPOBOW AOXOA KOMMaHUM (Kak
ykasaHo Bblwe) npesbiwaetT EUR 5,000,000,000, a
COBOKYMHbIA goxon B pamkax EC kaxgon komna-
HAW, BOBJIEYEHHOW B CnUsiHWE, B OTAENbHOCTU
npesbilwaeT EUR 250,000,000.

Bonee toro, ECMR npumeHsieTcsa, korga obuiui
COBOKYMHbIA MWPOBOW [J0X04 BCEX KOMMaHWM,
y4yacTBYHOLLNX B CNUSIHUM, npeBbILLaeT
EUR 2,500,000,000 1 ogHOBPEMEHHO BbIMOSHS-
H0TCS cneaytoLme ycrnoBus:

= COBOKYMHbIA foxoa B pamkax EC, no kpanHen
Mepe, [ABYX Y4acTBYWOLLMX KOMMAHUM npe-
BbiwaeT EUR 100,000,000;

= COBOKYMHbIA O0XOA4 KaXaon u3, no KpanHen
Mepe, OBYX YYacCTBYHLUMX KOMMAHUA B Kax-
OOM 13, MO KpanHen Mepe, Tpex rocynapcrs
EC npesbiwaet EUR 25,000,000;

=  0oOwui CcoBOKyNHbIN Joxon ntobor yyacTt-
BYIOLLEN KOMMaHUN B KaXaoM U3, No KpanHen
Mepe, Tpex rocygapcte-uneHoB EC npesbl-
waet EUR 100,000,000.

CnusiHue He noanexvTt EBponenckomy aHTUMOHO-
NMONIbHOMY KOHTPOIo, ecnu 2/3 [oxoda B pamkax
EC Bcex yyacTByHOLIMX KOMM@HUM MNOMNy4EeHO Ha
TeppuTOpUMN OQHOro rocyaapcTBa.

Mocne npepoctaBneHus ysegomneHna Komwuccus
NPpUHUMaET pelleHne O 3anpeTe CrnaHna nnm npo-
BO3rnallaeT ero cooTBeTCcTByoWMM OBLEMY pPbIH-
Ky (Mpu HeobxoAMMOCTM Hanaras onpegereHHble
065a3aHHOCTW).

tion. Hereafter, the authorization of the Federal
Cartel Office in Bonn either interdicts or allows the
merger (limited by the imposition of obligations if
necessary). After a deadline of four months, the
approval is deemed to be given. Mergers must not
be completed within a certain deadline.

b) European Merger Control

The procedure under the European Control Mer-
ger Regulation, comparably to German merger
control, is set up as a preventative procedure. If
certain turnover thresholds are met, the German
companies involved in the transaction are exclu-
sively subject to the respective EC rules.

The merger is governed by the European Control
Merger Regulation if the combined aggregate
worldwide turnover of the companies (as defined
above) is higher than EUR 5,000,000,000 and the
aggregate EU-wide turnover of each of at least
two companies involved in the merger is higher
than EUR 250,000,000.

Furthermore, the European Control Merger Regu-
lation is applicable if the combined aggregate
worldwide turnover of all companies involved is
higher than EUR 2,500,000,000 and the following
terms are complied with simultaneously:

= the aggregate EU-wide turnover of each of at
least two of the companies involved in the
merger is higher than EUR 100,000,000;

= the aggregate turnover of each of at least two
companies involved in the merger in each of
at least three of these member states is
higher than EUR 25,000,000;

= the combined aggregate turnover of any
company involved in the merger in each of at
least three member states is higher than
EUR 100,000,000.

A merger is not subject to European merger con-
trol if 2/3 of the EU wide turnover of all involved
companies is made in one member state.

After filing the notification, the Commission will
either make a decision to interdict the merger or
declare it to be compatible with the Common
Market (limited by the imposition of obligations if
necessary).
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Kak npaBuno, paspelieHne aHTMMOHOMOSbHbIX
opraHoB fsBMAETCA oOTnaratenbHbIM YCNOBUEM B
OTHOLLUEHWUN 3aKPbITUS COENKM B [OroBOpe Kynnui-
npoaaxu.

ll. PaspeweHue Ha MHOCTPaHHble WHBeC-
TMUUN

MpuobpeTeHne KOMNaHUn C MECTOM OEATENBHOCTU
Ha TeppuTopun [epmaHMnM YacTUYHO OrpaHu-
4YMBaETCH, C O4HOWN CTOPOHbLI, B OTHOLLEHWUM UHBEC-
TOPOB, MECTOHaxOXAEHWe rnmaBHOro odwuca wunm
pyKOBOACTBa KOTOPbIX HaxoAuMTCA 3a npegernamu
EBponerickoro cotosa/EBponerickon accoumaumm
csobogHon Toproenu (EACT), a c gpyrow cTtopo-
Hbl, B OTHOLLEHWW NOrMOLLEHNI KOMMaHUn B cdepe
BOEHHOW MHAOYCTPUN.

1. OOwue paspeweHUss Ha WHBECTUPO-
BaHue

C 2009 roga kaxgoe nNpsiMoe MM KOCBEHHOE Mpu-
obpeTeHue, Kak MUHUMYM, 25 % ronocyroLmx
aKkuuih HEMELKOM KOMMaHMKU NoKynaTenemMm ¢ MecTto-
HaxoXXgeHnem rMnaBHOro oguca wMnuM ynpasneHus
3a npegenamm EC/EACT moxeT ObiTb paccmoT-

As a rule approval or clearance from the merger
control authorities is a condition precedent for
closing in the acquisition agreement.

Il. Foreign Investment Approvals

The acquisition of companies with offices or plac-
es of business in Germany is partly restricted with
respect to investors with their seats or manage-
ment outside the European Union (EU)/European
Free-Trade Area (EFTA) on the one side and the
acquisition of German war-related industries on
the other side.

1. General Investment Approvals

Since 2009 each direct or indirect acquisition of at
least 25 % of the voting rights of a German com-
pany by an acquirer with its seat or management
outside the EU/EFTA may be reviewed by the
German Ministry of Economics (GMoE) within

peHo dPegepanbHbIM_MUHUCTEPCTBOM 3KOHOMUKM
[epMaHuy B TeYeHWe Tpex MECSALUEB, HauMHas C
3aKMYEHMs COrMaweHnsl O MOKynke KOMMaHuu
(cm. C. IV.5), unn nocrne onybnukoBaHusa peLue-
HUS coenatbh MpeasiokKeHue O MOrMOWEHUN UMK
coobueHns o npuobpeTeHnn KoHTpons. Ecnu
MuHucTepcTBO  3anpalwwmBaeT npefocTaBrneHue
OOKYMEHTOB O npuobpeTeHun, y Hero ecTb Aomnor-
HUTEmNbHbIE ABa MecsAua NS U3gaHus npvkasa unm
3anpeLleHns NoKynku B TOM cry4vae, ecnv norno-
LeHne yrpoxaeT nybnuuHomy nopsiaky wnm 6es-
onacHoctun ®PT.

B oTcyTCTBME KaKMX-NMMOO COMHEHUI KaXkablA MOKY-
natenb MMeeT npaBO Ha nonyyvyeHune ceBupeTesb-
CTBa O nonyveHumn paspelueHus ot MuHucTepcrBaa.
Ona nonyyeHus Takoro ceBugeTenbcTBa Heobxo-
OUMO NpeaocTaBuUTb OMUCaHWe MpPeACTOsLEro
normnoLleHns 1 nHopmMaumio o nokynatene n ero
Ou3Hece. [laHHOe CBMOETENbLCTBO CYUTAETCS
BblAaHHbIM, ecnMu MUWHNCTEPCTBO 3KOHOMUKM He
Ha3Hauuno npoueaypy MpPOBEPKM B TeudeHue
O[JHOrO MecsiLla C MOMEHTA NOMyYeHNst 3asiBKU.

2. PaspeweHue Ha npuodbpeTeHMe Komna-
HUN B cchepe BOEHHON MHAYCTPUU

Ecnu nprobpeTtaeTca HemeLkas KOMMaHusi, KOTO-
pas npov3BOAMT wunu paspabaTbiBaeT BOEHHOE
OpyXue, KpUNTOCUCTEMbI UMW WHbIE BOEHHbIE
ToBapbl, MMHUCTEPCTBO 3KOHOMWKN OOIMKHO ObITb
nponHdopMMpPOBaHO O Takow caenke. TpeboBaHue
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three months, beginning upon conclusion of the
obligation to acquire a company (see C. IV.5),
respectively upon publication of the decision to
make a takeover bid or publication of obtainment
of control. If the GMoE requests the delivery of
documents relating to the acquisition, it has an
additional two months to issue orders or prohibit
the acquisition in case the acquisition endangers
the public order or security of the Federal Repub-
lic of Germany.

If no concerns exist, each acquirer has a right to
issuance of a clearance certificate vis-a-vis the
GMoE. The application for a clearance certificate
requires a description of the scheduled acquisition
and information about the acquirer and its busi-
ness. The clearance certificate is considered to be
granted if the GMoE has not instituted review
procedures within a period of one month begin-
ning upon receipt of the application.

2. Approvals for Acquisitions of De-
fense-Related Industries

In case of the acquisition of a German company
which manufactures or develops military wea-
pons, cryptographic systems or other defense-
related goods the transaction must be announced
to the GMoE. The notification requirement also



YBEOOMIIEHMS Takke MMeeT MeCTO B Ccnydae
KOCBEHHOIo npuobpeTeHns, ecnn WHOCTpaHHoe
nvuo Brnageet 25 % u 6onee ronocyWwmUx akuum
rosloBHOro npuobpetarens.

MUWHUCTEPCTBO  SKOHOMUKM  MOXET  3anpeTuTb
TaKylo MOKynKy B TE€YEeHMe OfHOro Mecsiua nocrie
MonyyYeHus yBeOOMJSIEHWUS, €cnv TaKoWl 3anpet
HeobXxoauM Ans 3almMTbl MHTepecoB Ge30nacHoOCTH
dPT.

lll. My6bnuyHbIN hHAHCOBLIN KOHTPOSb

Mpu oOcCyLWecTBNEHUN WHBECTULMA B HeMeLkue
KOMMNaHUM WHBECTOPbl AOMKHbI cobnopatb pas-
NW4YHbIE HOPMaTUBHble TpeboBaHusA, 3aBucsLLME,
npexae Bcero, OT BMAA W CYyMMbl BIOXEHWK, a
TaKke TUNa KOMMaHUW, B OTHOLLEHUU KOTOPOW OHU
ocywectensatoTcs. Mo obwemy npasuny, AaHHble
TpeboBaHWs NpUMEHAIOTCA B TeX cryyasx, Korga
KOMMaHuW co3faHbl Ha Tepputopun [epmaHuu.
Tem He mMeHee, B HEKOTOPbIX Cly4YasiXx OHU TaKke
MOTYT MPUMEHATLCHA K KOMMaHWAM, akLM KOTOPbIX
JonyleHbl K TOproene Ha pernaMmeHTUPOBaHHOM
pbiHKe B 'epmaHuu.

1. Tokynka akuun:
yBeaoMIeHuun

Tpeb6oBaHua 06

Ecnu npu nokynke unu npogaxe akuun KoMnaHum,
OOMYLLEHHBIX K TOProBfe Ha pernaMeHTUpoOBaHHOM
PbIHKE, U rapaHTum unmM UHaAHCOBLIX MHCTPYMEH-
TOB, pawmowmx 6esycnoBHoe npaBo npuobpeTatb
aKkuMM B TaKMX KOMMAHWUSIX, MHBECTOP MpeBbILLAET
U ONYCKaeTCs HUXe onpedenieHHbIX NMMUTOB B
OTHOLeHuKn ronocyowmx akumm (3 %, 5 %, 10 %,
15 %, 20 %, 25 %, 30 %, 50 %, 75 %), 1O OH
OOIMKEeH HeMedneHHO yBeAoMUTb 006  3ToMm
KOMMaHuto n depepanbHoe ynpaeneHue
dmnHaHcoBoro Hagsopa lepmaHuu (BaFin) B Te-
YyeHMe 4eTblpex onepauMoHHbiXx AHen. [lpaBo
ronoca He MOXeT OblTb, Kak NpaBuIo, OCYyLLECTB-
neHo, ecnu TpeboBaHne 06 yBedOMMEHWe He
BbIMOSTHEHO.

C 31 mas 2009 roga nobon nokynaTenb KOTUPY-
FOLLIMXCS aKLMW, AOCTUMLLMI MU NPEBbLICUBLLWIA NO-
por B 10 % ¥ BblLe, AOMMKEH COOOLNTL AMUTEHTY
B TeyeHne 20 onepaunoHHbIX OHEN O Lenu cBoen
MOKYMKM 1 NCTOYHMKE PMHAHCUPOBaHWS, T.e. SBNS-
HOTCS NN N B KaKOW 4acTu ero cpeacTtBa 3aeMHbIM
unn cobCTBEHHbIM KanuTanom. [Mpu nyGrvyHom
TeHgepe, a TaKkKe MOKYNnke WHBECTULUNOHHBIMU
KOMMaHUsMu, perynupyemMbsiMm OVNPEKTUBOW
UCITS, Takoe yBegomneHune He o6sa3aTenbHO.
OMUTEHT fJormkeH nybnukoBatb Nobyto MHpopma-
LU0, PackpbITylo Takum obpasom, n nHopmMaumio
060 Bcex cnyyasx, korga TpeboBaHne o6 yBenom-

applies in case of an indirect acquisition if a fo-
reigner holds 25 % or more of the voting rights of
the German parent acquirer.

The GMoE can prohibit such acquisition within
one month after receipt of the announcement, if
the prohibition is essential to protect the security
interests of the Federal Republic of Germany.

Illl. Public Financial Control

When investing in German companies, investors
are subject to various regulatory requirements,
depending in particular on the kind and amount of
their investment and the type of company in which
they are investing. As a general rule, these re-
quirements are applicable in cases of companies
incorporated in Germany; however, in some cases
they may also apply to companies whose shares
are admitted for trading on a regulated market in
Germany.

1. Acquisition of Shares: Notification
Requirements

When acquiring or selling shares in companies
admitted for trading on a regulated market as well
as warrants or financial instruments which give an
unconditional right to acquire shares in such
companies and, in so doing, exceeding or falling
below certain thresholds in voting rights (3 %,
5 %, 10 %, 15 %, 20 %, 25 %, 30 %, 50 %, 75 %),
any investor has to notify the company and the
German Financial Supervisory Authority (“Bunde-
sanstalt flr Finanzdienstleistungsaufsicht - “Ba-
Fin”) without undue delay, at the latest within four
trading days. Voting rights may generally not be
exercised if the notification requirement is not
complied with.

With effect as of 31 May 2009, any purchaser of
listed shares reaching or exceeding the threshold
of 10 % or any higher threshold must disclose to
the issuer within 20 trading days the objects of the
purchase and the source of financing, i.e. whether
and to what extent means are debt or equity.
Public tender offers are exempt from such disclo-
sure, as well as purchases by investment compa-
nies regulated under the UCITS directive. The
issuer is required to publish any information thus
disclosed and information on all cases in which
the disclosure requirement has been violated.
Issuers may exclude application of the disclosure
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neHnn 6bINO HapylleHO. OMUTEHTbI MOryT OTMe-
HUTb [daHHoe TpeboBaHWe 06 yBedoMNeHWe B
CBOMX BHYTPEHHMX JOKYMEHTaX.

Mpn NOKynke akuuMi akLMOHEPHbIX OOLLECTB, He
KOTMPYIOLLIMXCS Ha pernameHTUpPOBaHHOM PbIHKE, U1
C npeBblleHnem numnta B 25 % n Gonee akuumn
nokynatenb AOMKeH yBegoMUTb 06 3TOM KOM-
NaHWIo, a KOMMNaHUs [OoIbkHa onybnukoBaTb OaH-
Hoe yBepomneHne. [logobHble TpeboBaHusa 06
yBEe4OMITEHUN He NMPUMEHSIOTCS K NOKYynKam gonew
UNn Npae B OPUANYECKUX NULLAX OPYTMX OpraHu3a-
LIMOHHO-NpaBOBbIX hOpM, TakMX kak moX.

2. Nyo6nuyHbIN TeHaep

Jliobori nokynaTenb, oOBABRAAOWMA NYONNYHBIA
TeHaep, (nogpobHee 06 atom B Yactm C. V) anga
MOKYMNKA BCEX WM HECKOSNbKMX aKLUMA KOMMaHuM,
JONyLEHHOW K TOProere Ha pernameHTUpOBaHHOM
pbIHKE, OOMKeH cobniogaTh onpeneneHHble Tpebo-
BaHMs1 00 yBegomIieHun n nyénvkauyumn. [JOKkyMeHT
00 odbepTe, COCTaBMEHHbIA HA HEMELIKOM SI3bIKe,
[ormkeH ObITb npeactaBneH B BaFin u ogobGpeH
M. [lononHuTenbHble TpeboBaHMA NPUMEHSIOTCS K
NPeasioKeHNAM O MOrMoweHun n obasatenbHbIM
npeanoXeHNaM B TOM Chnydae, ecrnv KonmyectBo
roSfIOCYIOLWMX aKUuuin AOCTUMNO UM NPeAnonoXu-
TenbHO JOCTUIHET, No kpanHen mepe, 30 %. MNMocne
npeacTaBneHns noTeHuuanbHbIM  MOoKynaTenem
nUCbMeHHOW 3asiBkM B BaFin, ®epepanbHoe
yrnpaBreHme MOXeT Mpu ornpenerieHHbIX 06cTos-
TenbcTBax ocBObGOAMTL MoKynatend ot Tpebo-
BaHuM obs3aTenbHOro npeanoxeHus. B cnydae
NPOTUBOPEUNST MHOCTPAHHLIM HOpMaM Takoe OCBO-
boxaeHne MoxeT ObiTb MOMYYEHO B OTHOLLUEHMM
TPaHCTPaHUYHbIX MOKYMOK.

3. KoHTponb 6aHKOB M
yuypexaeHum

¢hmHaHCcOBbIX

B Tom crniyyae, ecnu nokynaeTtca gons (akumu)
OaHka unuM WHOWM perynupyemon (UHaHCOBOW
opraHusaummn, nopgotyeTtHoum BaFin, v npeBbiwa-
eTca  onpefeneHHbli  NMMUT  Kanutana unu
ronocyowmx akumn (MuHuMym 10 %), nokynaTens,
onpegensembli Kak obnagaTenb KOHTpOns, OOn-
XeH yBegomuTb BaFin n ®egepanbHbii 6aHk ep-
MaHun (ByHpecbaHk) O CcBOeM HaMepeHuwu,
BKIMOYas npedocTaBfieHMe  [dokasaTenbCTB O
pobpocoBecTHOCTM nokynaTtensa. BaFin  moxeT
3anpeTnTb MOKYMNKy B TeYeHue Tpex Mecsues, a
Mo3Xe MOXET HaroOXWUTb OrPaHUYEHUsT Ha Ocy-
LLeCTBIEHVE TakMM NOKynaTenem npas rofoca unm
notpebosaTb NpoAaTb ero CBOK AOrI0.
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requirement in their by-laws.

When acquiring shares in AGs not listed on a
regulated market and which exceed the threshold
of more than 25 % of the shares, the purchaser
has to notify the company, and the company has
to publish such notification. No similar notification
requirements apply to purchases of shares or
interests in companies of other legal types, such
as GmbHs.

2. Public Tender Offers

Any bidder making a public tender offer (see C.
V) to purchase shares as a whole or in part in a
company admitted to trading on a regulated mar-
ket is subject to certain notification and publication
requirements. An offer document in the German
language must be submitted to and approved by
BaFin. Additional requirements apply to takeover
bids and mandatory offers in case voting rights
reach or are intended to reach at least 30 %.
Upon written application by the bidder BaFin may
grant an exemption from the mandatory offer
requirements in certain circumstances. In case of
conflicting foreign rules, reliefs may be obtained
with regard to cross-border purchases.

3. Control of Banks or Financial Institu-
tions

When acquiring shares in a bank or other regu-
lated financial services provider subject to the
supervision of BaFin and, in so doing, exceeding
certain thresholds in capital or voting rights (the
minimum is 10 %), BaFin and the German Federal
Bank (Bundesbank) have to be notified by the
purchaser who is classified as controller of its
intention to do so, including provision of evidence
of the purchaser's trustworthiness. BaFin may
prohibit such purchase within three months, and
may later on impose restrictions on the controller’s
exercise of voting rights or require it to sell its
participation.



4. Tlpouee

B OTHOWeEHWN KOTUPYOWNXCA akumi 3anpeTbl UH-
canfepcKor TOProBnn U MaHWMynsUMn Ha PblHKE
OOMKHbI paccMaTpuBaTbCa Kak oblue npasuna
OCYLLECTBMNEHNSA AeATENbHOCTU.

MpepocTtaBneHne KpeauToB NOPTEENbHLIM KOMNa-
HUSIM, HaxoAslLMMCsl Ha TeppuTopun [epmanuu,
OOIMKHO COOTBETCTBOBATL JMLEH3VMOHHBIM Tpebo-
BaHWAM B 3aBMCUMOCTM OT CYMMbl U KONMYeCTBa
npenocTaBneHHbIX KPeaMTOB.

B 3aBucumocT OT BMAa TpaHcakuMuM U MOPT-
henbHON KOMMaHUU MOTYT MPUMEHSITBCA U WHble
HopMmaTVBHble TpeboBaHWsA, Takue Kak npoBepka
MHBECTOPOB Ha feranvsauuio geHer.

IV. lMNpeunmyliecTBeHHbIE
HUKOB (aKLMoHepoB)

npaea y4acT-

1. TMpenmywecTBeHHbIe NpaBa B OTHOLe-
HUUM aKUuWn (gonemn)

YacTo ycTaBbl onpeerneHHbIX KoMMaHunh cogep-
XaT npevMyLLecTBEHHbIE NnpaBa B MoMfb3y OCTaB-
LUMXCH y4acTHWMKOB (akumoHepoB). OBblMHO ycTaB
npegycMaTpuBaeT  OnpefeneHHble  BPeMEeHHble
pamkM Ans ocylwecTBrneHns 3toro npasa. Bna-
Aenblbl NPeNMyLLECTBEHHbIX NPaB AOMKHbI OblTbh
yBeAOMIeHbl 40 COBepLUEHNs NpeacTosLwen caen-
KM unn cpasy nocre 3akrnoyeHus gorosopa Kynnu-
npofaxu gonun (akumin). B cBA3M ¢ 3TMM nonoxe-
HWS, OTHOCALUMECH K NMPEenMyLLEeCTBEHHBIM NpaBam,
OOMKHbI BbiTb XOPOLLO M3y4eHbl B pamkax due
diligence. Takke pekoMeHOyeTCH CBOEBPEMEHHO
yperynuposaTb BOMPOC C COOTBETCTBYHOLLUMMU
BnagenbuaMmm npevMMmyLlecTBeHHbIX npas. Bo
MHOIMX Cry4Yasx AOCTaTOYHO NPOCTO OOrOBOPUTL-
cs 06 OTKa3e OT COOTBETCTBYIOLLUX NPEUMYLLECT-
BEHHbIX MpaB..

2. npeVIMyLIJ,eCTBeHHbIe npaBa B OTHOLUe-
HUN HeABUXNMOCTHU

3emenbHbIi  peecTp MOXeT 3aperncTpupoBaTb
npuobpeTtartens MMyLlecTBa B KayecTBe HOBOIo
cobCcTBEHHMKA TOMbKO TOrda, Korga cyllecTByeT
NOATBEPXKAEHME TOro, 4Tto OOWMHA (MyHMUMNa-
nuTeT) oTKasanacb OT CBOEro NPEUMYLLECTBEHHOMO
npaea. OBWMHa MOXeET UMEeTb 3aKOHHOE MpeuMy-
LLleCTBEHHOE MNpaBo, Hanpumep, B TOM Ccry4ae,
Korga HeABWXKMMOCTb HaxOAWTCA Ha PEKOHCTPY-
MPYEMOW TEPPUTOPUN WM E€CNNU  HEOABWXKUMOCTb
HeobxoomMMa ANa MHbIX NybnuyHbIX uenen. B
CBSA3M C STUM BCE [OrOBOPbI KyMIU-Npoaaxu,
KacamwLlmeca HeMeLKONn HeaBWKUMOCTH, (asset
deal) ycTaHaBnMBalOT, 4YTO MOKyMHasi LUeHa He

4. Miscellaneous

With regard to listed shares, the prohibitions of
insider trading and market manipulation should be
observed as general rules of conduct.

The granting of loans to portfolio companies
based in Germany may be subject to license
requirements depending on the amount and quan-
tity of the loan(s) granted.

Depending on the type of transaction and portfolio
company there may be further regulatory require-
ments, such as anti-money laundering checks on
investors.

IV. Pre-Emption Rights

1. Pre-Emption
Shares

Rights concerning

In many cases, the articles of association of cer-
tain companies contain pre-emption rights in favor
of the remaining shareholders. Usually, the ar-
ticles of association set out a specific time frame
for the exercise of the pre-emption right. Benefi-
ciaries must be informed prior to an envisaged
transaction or immediately after the share pur-
chase agreement has been concluded. Therefore,
provisions relating to pre-emption rights must be
reviewed very carefully in a due diligence process.
Further, it is advisable to address this issue with
the respective pre-emptors in a timely manner. In
many cases, it is easy to negotiate a waiver of the
respective pre-emption rights.

2. Pre-Emption Rights concerning Real
Estate

The land register is only allowed to register the
purchaser of a property as new owner if confirma-
tion is provided that the municipality does not
execute its pre-emption right. A municipality may
have a statutory pre-emption right, e.g. in case the
real estate property is located in a redevelopment
area or if the property is required for other public
purposes. Therefore, all purchase agreements
regarding German real estate (asset deal) stipu-
late that the purchase price shall not fall due
before the respective waiver has been issued by
the municipality.
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noanexXut ynnarte o0 TexX nop, noka ot OOLWWHbI He
6YD,GT nony4eH COOTBeTCTBleLLI,VIIZ OTKa3 OT npaBa.

MoryT cywectBoBaTb AOMONHUTENbHbIE 3AKOHHbIE
W OOroBOPHbIE NPENMYLLIECTBEHHbIE NpaBa, Hanpwu-
Mep MpaBO apeHAaTopa KynuTb CBOK KBapTuMpy B
cny4yae, ecnu oHa 6bina npeobpasoBaHa B OTAEIb-
Hbll KoHAoMUHWYM (cm. B. 1ll. 2.c) B TeyeHue
CpoKa ero gorosopa apeHfbl U Tenepb BrnepBble
npogaetcs. [NpenmyLecTBeHHbIe npaBa MOryT Tak-
Xe BbITekaTb M3 JoroBopa C fobbiM TpeTbUM nu-
uom, Bkroyast obwmHbl. CTouTt, ogHako, obpaTuTb
BHUMaHWE Ha TO, YTO MpeuMyLleCTBEHHOe MNpaBo
OOMKHO OblTb 3aperncTpypoBaHO B 3EMEfbHOM
peecTpe Ansa Toro, 4Tobbl OKasblBaTb BMMSHWE Ha
caoenky. He 3apeructpvpoBaHHble B 3eMerlbHOM
peecTpe npeumyLlecTBEHHbIe npaBa U B CBA3W C
3TUM HEW3BECTHblEe NOTEHUManbHOMY MOKynaTento
NpefocTaBnsaloT Nub NPaBo Ha BO3MeLLeHue
ybbITKOB Apyron ctopoHoun. Ecnu xxe npenmyuiecT-
BEHHOEe MpaBO 3aperucTpupoBaHo, TO OHO UMeeT
CUIy He TOMbKO B OTHOLUEHWM COOCTBEHHMKA
HeABWXMMOCTM, HO U B OTHOLWEHUN Mboro ero
npeemHuka.
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Further statutory and contractual pre-emption
rights may exist, i.e. the statutory pre-emption
right of a tenant to purchase his apartment in case
it was converted into a separately owned condo-
minium (see B. Ill. 2. ¢) during the term of his
lease and is now being sold for the first time.
Furthermore, pre-emption rights can be freely
created by contract with any third party, including
municipalities. Please note, however, that the pre-
emption right must be registered in the land regis-
ter in order to affect a transaction. Pre-emption
rights which are not registered in the land register
and are therefore not obvious to a potential pur-
chaser will only allow entitlement to damages vis-
a-vis the other party. If registered, the pre-emption
right is enforceable not only against the owner of
the estate, but also any of his or her successors.



H. OOwiee npaBoBoe perynupoBaHue
MHBECTULIMN

I. TpyaoBoe npaBo

1. OO6Lue ycnoBusa TpyaoycTpomucTea

EovHoro TpymoBoro kogekca B [epmaHum  He
cywecTByeT. TpyooBble HOPMbI BbIBOASTCH U3 pas-
HbIX 3aKOHOB W [OMONHAKTCA W MOKpbIBAOTCA
NONOXEHUsIMU TPYLOBOro LOroBopa, EBPONENCKOro
3aKOHOAATENbCTBA W KONMEKTUMBHbIX TPYAOBbIX
[oroBopoB. 3awute paboTHMKOB  yaensetcs
OfPOMHOE BHMMaHWe, UK cyllecTByeT Oonblioe
KONMMYECTBO 3aKOHOB B OTHOLLUEHWW, Hamnpumep,
paboyero BpeEMEHW, OXpaHbl  MaTEepPUHCTBA,
OXpaHbl paboymMx MEecCT OT XMMWUYECKUX MPOAYKTOB
n T7.0. B gByx cnoeax MOXHO ckasaTb, UTO HemMel-
Koe TPpYOOBOE MpaBO SBMASIETCS YETKO perynu-
pyeMbIM W HanpaBfeHO NPeuMyLLECTBEHHO B
nonb3y paboTHUKOB.

2. TpypoBble [OOroBopbl, BpeMeHHas
paboTa u coumanbHas 3awuTa

a) TpyaoBbie [OroBOpbI

BonbWMHCTBO TPYAOBbLIX A4OrOBOPOB 3aKMYaOTCA
Ha HeonpeaeneHHbIn cpok. HecmoTps Ha aTo,
pabotogatenu MoryT npegfnaratb 3akmuniTb U
CpoYHbIM gorosBop. Hemeukoe Tpygosoe npaBo
yCTaHaB1MBaeT HEKOTOopble orpaHn4vyeHmna B OTHO-
WweHun pJaHHoro npaea. [lo obwemy npasuny,
CPOYHbI TPYAOBOM OOroBOP 3aKfoyaeTcss CPOKOM
Ha pgBa roga. Ecnm cpok npesbiweH, paboTto-
patenb [OOMKeH umeTb ocobylo MpuumMHy Aans
YCTaHOBMEHUSA TaKoro BPEMEHHOIO OrpaHuYeHus.
Ecnn TakoBass OTCyTCTBYeT, TpydoBOM [OroBop
CUMTaeTCa 3aKMioYeHHbIM Ha HeonpeaeneHHbIn
CpOK.

b) BpemeHHas paboTta

BpemeHHass pabGoTa paspelieHa B [epmaHun u
BO3MOXHa MPaKTUYECKM BO BCEX MPOMbILLIIEHHBIX
cekTopax M Ha Bcex Buaax paboT. bonblwnm npe-
MUMYLLLECTBOM BpPEMEeHHOI paboTbl Ans paboTo-
patensa gaesnsieTcs Oonbliasi rMbKoCTb MO CpaBHe-
HUO ¢ 06bIYHOM paboTon. Ha pacTtopxeHue goro-
BOPOB O BpeMeHHol paboTe He pacnpocTpa-
HSIOTCA OrpaHW4YeHnss TpygoBoro npaea. 34ecbh
OencTByeT TOMbKO [OroBop Mexay pabotoaa-
TeneM 1 KaapOBbIM areHTCTBOM.

c) CoumanbHas 3awmTa

Hemeukne paboTHMKM 3acTpaxoBaHbl OT 6ones-
Hew, HeTpygocnocobHocTu, ctapoctu U 6espabo-

H. General Legal Frame for Invest-
ments

l. Labour Law

1. General Employment Conditions

A uniform labor law codex does not exist in Ger-
many. The provisions of German labor law derive
from different laws and are supplemented and
overlaid by provisions of the employment contract,
European legislation, collective labor agreements
and bargaining agreements. Protection of the
employees is of high importance and a multitude
of acts exist concerning, e.g. working hours, ma-
ternity protection, protection against chemicals in
the workplace etc. In a nutshell, one can say
German labor law is highly regulated and predo-
minantly employee-friendly.

2. Employment Contracts,
Work and Social Protection

Temporary

a) Employment Contracts

The majority of employment contracts are con-
cluded for an indefinite period of time. However,
employers are free to offer fixed-term contracts.
German labor law stipulates several restrictions
on this right. In general, a fixed term employment
contract can be entered into for duration of up to
two years. If the duration exceeds two years, the
employer needs a special reason to justify the
time limitation. Without such reason, the employ-
ment contract is valid for an indefinite term.

b) Temporary Work

Temporary work is allowed in Germany and avail-
able in nearly all industrial sectors and all kinds of
jobs. A significant advantage of temporary work
for the hirer is the greater flexibility compared to
regular employment. The termination of temporary
work contracts is independent from labor law
restrictions and only subject to the contract be-
tween the hirer and the temporary work agency.

c) Social Protection

German employees are insured against illness,
invalidity, age and unemployment by statutory
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TULbI TOCYAAPCTBEHHbIM COLManbHbIM CTpaxoBa-
HueMm. Kak npaeuno, paboTHUkM U paGoTodaTenb
HecyT pacxofbl B paBHbIX gonsix. HesaBucumo ot
Takon obsizaTenbHOM HopMbl, paboTopartens Mo-
XeT npenocTaBnsATb OOMOMHUTENbHbIE NbroThl,
rmaBHbIM 00Opa3oM, B pamKax mporpammbl NeHcu-
OHHOTO CTpaxoBaHWS COTPYAHWKOB, DUHAHCU-
pyemoi Tonbko 3a cyeT paboTopaTtens unu pabo-
TodaTensi COBMECTHO C paboTHMKaMK.

3. YBonbHeHue

a) 3awmTa OT HEO60CHOBAHHOIO YBOJNIbHEHUSA
N OCHOBaHUA yBOJIbHEHUA

PaboTHukM, paboTalowme Ha pabortogartens c
KONMMYECTBOM LUTATHbIX PabOTHUKOB Gonee nsity,
noanexar 3awmTe oT HeoOOCHOBAHHOIO YBOJSIbHE-
Husi. TpyaoBOW JOroBop MOXeT OblTb pacTOprHyT
no onpeaeneHHbIM OCHOBaHUAM. PactopxeHue
JonyckaeTcsl TOMbKO MO JIMYHBIM OCHOBaHUSIM U
OCHOBaHWUSIM, CBSI3aHHbIM C MoBedeHueM paboT-
HMKa W NPOU3BOACTBEHHbIMM  TpeboBaHMAMM.
YBOMnbHEHWE MO JIMYHBIM OCHOBAHUAM W OCHO-
BaHMSIM, CBSI3aHHbIM C MOBeAeHWeM paboTHUKA,
TpebyeT npenBapUTENBHOIO MpenynpexaeHns u
cunTaeTca KpamHen Mepon. YBOSfbHEHME MO
OCHOBaHWt0, CBA3AHHOMY C [eSATENbHOCTLIO paboT-
HWKa, OCHOBLIBAETCS Ha OpraHM3alUMOHHOM Aero-
BOM peweHun. Cyabl no TpydoBbiM CrOpaM He
MMetoT NpaBa NPOBEPSATL TaKNE PeLLEeHUs.

b) CoumanbHbIN OTOOP

YBOMbHEHME B CBA3WN C NPOU3BOACTBEHHBLIMU Tpe-
SoBaHuAMK, JONYCTUMO NULLIb B TOM Crly4ae, ecrnm
B pamMKax KOMMaHWW HET MHOW BaKaHTHOW [OOSIK-
HOCTW, KOTOpYylO MoOr Obl 3aHATb paboTHuk. B
KOHEYHOM WTOre, [[OSPKEH ObITb OCYLLECTBMEH
coumanbHbin oTOOp. OTO 3HAYUT, YTO AOKHbI
OblTb y4TEHblI BCE NUYHbIE HYXAbl U couunanbHoOe
nonoXeHne pabOTHUKOB, WHTEPECbl KOTOPbIX
noTeHumManbHO 3aTpoHyThl. CouuwanbHbii O0TOOP
NoAJIEXMNT KOHTPOJTHO Cya0B MO TPYAOBbLIM CrOPaM.

c) [Mepuon yBeaomneHus

Mepuoabl yBedgoMMeHMs B OTHOLUEHWMM pacTop-
XEHWs [oroBopa MOXHO HaWTW B TPyQOBOM [OrO-
BOpe, KOMMeKTMBHOM Tpy[OBOM [AOroBOpe unu 3a-
KoHe. OObIMHO OHM 3aBUCAT OT CPOKa TPYAOBbLIX
OTHoWeHun paboTHKKa 1 paboTtogaTens.

4. KonnekTuBHOe TpynoBoe NpaBo

MpodeccmnoHanbHble  COH3bl  MMeKT 6onbluoe
3Ha4yeHue B TpydoBow cdepe MepmaHuM, ocobeH-
HO Ons onpedeneHnss BO3HArpaXkaeHust U UHbIX
ycnoBun Tpyda. 3a nocrnegHue HECKONbKo net
HemeLkue npodcoto3bl cTann 6onee CKIOHHLIMU K
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social insurance. In general, employees and
employer bear the costs in equal parts. Apart from
such mandatory law the employer is free to grant
additional benefits, mainly occupational pension
schemes, funded only by the employer or funded
by employer and employees.

3. Termination of Employment

a) Dismissal Protection and Reasons for
Termination

Employees working for an employer with more
than five regular employees enjoy dismissal pro-
tection: The employment contract can only be
terminated for specific reasons. Therefore, termi-
nation is only admissible for personal, conduct-
related or operational reasons. Dismissal for
personal or conduct-related reasons requires a
previous warning and is supposed to be a last
resort option. Dismissal for operational reasons is
based on an organizational business decision.
Labor law courts are not entitled to examine this
decision.

b) Social Selection

Dismissal for operational reasons is only admissi-
ble if there are no other vacant jobs within the
company which the employee is capable of doing.
Finally, a social selection has to be executed
which means that the personal needs and social
situation of potentially affected employees have to
be taken into consideration. The social selection is
under the control of the labor law courts.

c) Notice Period

Notice periods for termination can be found in the
employment contract, in collective labor agree-
ments or in statutory law and normally depend on
the length of employment of the employee with
the employer.

4. Collective Labor Law

Unions are of great importance in the German
working world, especially for the determination of
remuneration and other working conditions. Dur-
ing the last several years, German unions have
become more and more willing to conclude flexi-



3aKMIOYEHNIO  TMOKUX  KOMMEKTUBHBIX  TPYAOBbIX
[OroBOpOB C TEM, YTOBbI y4ecTb 0COOble 3KOHOMM-
yeckme ycrnosus. 1o obwemy npaBuny, B pamkax
KaXXdoro KpynHOro SKOHOMMWYECKOTO  CeKTopa
cylwiecTByeT OauH Npodcoto3, OObIYHO COMPOBOX-
[aeMbll COOTBETCTBYHOLLEN accoumaunenn paboTo-
patenen. OTn OBe CTOPOHbI NMpencTaBnsaiT pabo-
TopgaTenen v paboTHMKOB B perynsipHO MpOBOAM-
MbIX MEeperoBopax OTHOCUTESbHO KOJNIEKTUBHbIX
TPYOOBbIX [OrOBOpPOB. YCNoBus Tpyaa, YCTaHOB-
MEeHHble B KOJIIIEKTMBHOM TPYAOBOM [OrOBOpE,
SABNATCA 00s3aTenbHbiMM  Ana  paboTtogartens,
ecnv pabotogartenb M pabOTHUKU SBNSAKOTCA une-
Hamu cegepaumm wnu ob6beauHeHnss paboTo-
patenen. HekoTopble KOMNEKTMBHbIE TPYAOBbIE
[OroBOpbl  MOTYT  OTKIIOHATBCA  OT  AaHHbIX
NnonoXxeHun, ecnu paboTtogaTens WCMbITbIBAET
OnpeferneHHble 3KOHOMUYECKMEe TPYAHOCTU UMK
CYLLECTBYIOT WHble OOCTOATENbLCTBA, KOTOPbIE
CcTaBaT nog yrpody paboune wmecta. Paboto-
Jartenu, He sBRAsOWMECs uYneHamu degepaumun
paboTogatenemn, MOryT cornacoBbiBaTbh C paboTHM-
KaMu OTKIMOHSIIoLWMecs ycnosms Tpyaa.

5. Yyactue paboOTHUKOB B ynpaBrieHUU
npeanpuaTvemM

a) [MMpousBoaCTBEHHLIN COBET

PaboTHMKM CTPYKTYpHbIX NOApasgeneHvui komna-
HAW C KONMYECTBOM LUTATHbIX paboTHMKoOB Bonee
NSTU UMEIT MPaBO CO3[4aHWUS MPOU3BOACTBEHHOIO
coBeta. Ecnn y komnaHum ectb Gonee oaHoro
CTPYKTYPHOrO  nogpasgeneHusi, MoxeT  ObiTb
CO3[aHO HECKOITbKO MPON3BOACTBEHHbBIX COBETOB.
Pasmep Takmx coBeToB 3aBMCUT OT 4Ymcna pabort-
HWKOB. [1POM3BOACTBEHHbIE COBETHI UMEIOT OBLLINp-
Hble MH(OPMALMOHHbIE U  KOHCYIMbTaUWOHHbIE
npaea, Hanpumep, OTHOCUTENbHO YBONbHEHWHN,
OpraHn3aumMOHHbIX U3MEHEHWI, YCIOBUN 3aHATOC-
T, rpacduka oTnyckos 1 T.4. Kpome TOro, meHex-
MEHT LEeNeBON KOMMaHUM [OIDKEH YBEeOOMUTb
NPOM3BOACTBEHHLI COBET Ha npeaBapuTErbHON
cTagun 3aknioveHus [OoroBopa  Kynnu-npoaax,
ecnu npuobpetaeTtcs, no kpanHen mepe, 30 %
rofioCyoLWmMX akuumn LeneBon KomnaHuu. YBenom-
neHve O0MKHO ObITb NPON3BEAEHO CBOEBPEMEHHO,
a WMEHHO, Korga ele He MNPUHATO HUKaKuX
peweHMn B OTHoweHun capenkn. OB6s3aHHOCTb
yBEAOMIIEHUSA OTCYTCTBYET, €crnn TakuMm obpasom
CTaBATCA Mof yrposy ynpasreH4Yeckne u KoMmep-
Yeckue TarHbl LLeneBon KOMMNaHuu.

b) HabnopgatenbHbie COBETHLI

Yyactue pabOTHMKOB B YMpPaBMieHWM B KPYMHbIX
Kopropaumsix [OOMOMHUTENbHO OCYLLECTBNAETCA

ble collective labor agreement to consider specific
economic conditions. As a general rule, there is
one union for each major sector of economy,
usually mirrored by a corresponding employers
association. The two sides represent the employ-
ers and employees in the periodic negotiations on
collective labor agreements. Employment condi-
tions set out in the collective labor agreement are
binding for the employer, if the employer and
employees are members of an employers federa-
tion or union. Some collective labor agreements
allow deviations from provisions set forth therein,
if the employer faces economic difficulties or other
circumstances which jeopardize jobs. Employers
which are not members of an employers” federa-
tion are free to agree with the employees on
deviating working conditions.

5. Co-Determination of Employees

a) Workers’ Council

Employees of business units of an undertaking
with more than five regular employees are entitled
to set up a workers’ council. In case an undertak-
ing operates more than one business unit, more
than one workers’ council may be established.
The size of the workers’ council depends on the
number of employees. Workers’ councils have
considerable consultation and information rights,
e.g. relating to such issues as dismissals, organi-
zational changes, conditions of employment,
vacation schedules etc. Further, the workers’
council must be briefed by the management of the
target company in the preliminary stages of the
conclusion of a sale and purchase agreement, if
hereby a minimum of 30 % of the voting rights of
the target company are acquired. The briefing
must occur in due time, namely before any deci-
sion on the deal is made. The obligation to inform
does not exist if operation and business secrets of
the target company are thereby endangered.

b) Supervisory Boards

Co-determination in bigger corporations is addi-
tionally realized by the election of supervisory
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nytem un3bpaHus HabnogaTenbHbIX COBETOB.
CooTHolWeHVe npeacTaBuMTENEN YYaCTHMKOB (ak-
LUMOHepoB) M pabOTHMKOB 3aBUCUT OT OTpacnn u
KonmyecTtBa paboTHMKOB. [MpoueHT npeacTaBuTe-
nen paboTHMKOB Bapbupyetca mexagy 1/3 n 1/2
(cm. B. Il.1.c¢). Tllpeacepatenem Habnoga-
TeNbHOro coBeTa, HafeneHHbIM peLlaoLmMM roso-
COM, Bcerga siBfsieTcs npeacraBmTenb y4acTHUKOB
(akumoHepoB).

6. Tlepexon paboTHuUKOB B crny4ae Asset
deal

Mpu 3akntoveHun asset deal pabOTHUKW, NMpuUHag-
nexawume K npogaBaemMon KOMNaHu1, NepexoasT K
nokynaTento, €Cnu OHW He BO3paxalT npoTuB
Takoro nepexoga. Bonpoc o TOM, mpu  Kakmx
obcrosTenbcTBax paboTHUK cuMTaeTcs npuHaane-
Xawum npogaBaeMon KOMMaHWWM, He pelleH B
3aKoHe W perynupyeTtcs obwupHon cynebHomn
npakTukon PenepanbHOro cyga Nno paccCMOTPEHMIO
TpyaoBbIX cnopoB 1 EBponewickoro cyga. Heobxo-
AvMa TwaTernbHas OueHKa KOHKPETHOro cryyas
Anga Toro, 4YtoObl YCTAHOBUTbL TPyOOBblE OTHOLLE-
HWS1, KOTOPbIEe NepenayT K HOBOMY CODCTBEHHUKY.

Il. Bonpocbl ny6bnu4yHoro npaea

1. CTpouTenbHOe U NPOEKTHOE NpaBo

B pamkax due diligence HeoBmxumoctu criegyet
nposepuTb obLlee COOTBETCTBME HEABWXMMOIro
umywiectsa TpeboBaHUSAM  CTPOUTEMBHOMO U
npoektHoro npaea. KoHe4yHo, niobor uHBECTOpP
OOIMKEH yOooCTOBEPUTLCA B OTCYTCTBUW PUCKOB B
AaHHbIX obnacTax. B yacTtHocTu, moryT cyuecTBo-
BaTb OrpaHWYEeHUs OTHOCUTENbHO WCMONb30BaHUSA
UMyLLLeCTBa, KOTOpble BIUSIOT Ha pelleHne 06
WHBECTMPOBAHUW, Hamnpumep, OrpaHnyYeHns Ha
npeobpasoBaHne B HEABUXMMOCTb Kacca «IIHoKC»
UNN B OTHOLLEHNW pa3peLleHHON CyMMbl apeHaHON
nnaTtel B OMpeAerneHHblx «bedHbiX» KBapTanax
ropoga. HekoTopble BOMPOCHI MPOEKTHOrO npasa
MOryT He cogepxaTtb B cebe puUCKOB, HO BCe Xe
OKa3blBaTb OOnMblUOE BNWsHWE Ha camy CAENKy
(Takne kak, Hanpumep, NPenMyLLecTBEHHOe NpaBo
obwuHbl, cm. G. IV.2) unm paxe Ha yCTaHOB-
neHue ueHbl.

a) PanoHbI 3acTponku

OOWnHa MOXET MNPUHATbL peLleHMe O TOM, 4YTO
onpefereHHbli parioH HyXJaeTca B MNepBUYHOM
3aCTpOMKE WM CTapbii panoH AOSMKeH ObiTb
peKkoHCTpymnpoBaH. Llenn Takon 3acTponkn (peKkoH-
CTPYyKUMWN) yCTaHaBNMBAKOTCHA B MNSlaHE 3aCTPOWNKM
(PEKOHCTPYKLUK), KOTOPbIN MMeeT obA3aTeribHyHo
cuny. B 3emensHOM peecTpe fgenaeTcs COOTBETCT-
BylOLLIAd 3aMeTka O 3acTponke (PEeKOHCTPYKLMK)
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boards. The proportion of shareholder and em-
ployee representatives depends on the branch
and the number of persons employed by the
company. The proportion of employee representa-
tives ranges between 1/3 and 1/2(see B. II. 1. c)).
The chairman of the supervisory board provided
with a casting vote is always a shareholder repre-
sentative.

6. Employee Transfer in Case of an As-
set Deal

In case of an asset deal the employees who be-
long to the sold unit are automatically transferred
to the purchaser if they do not object the transfer
of their employment. The question of under which
circumstances an employee belongs to the sold
unit is not answered by law and is subject to
extensive case law of the German Federal Labor
Court and the European Court of Justice. A care-
ful assessment on an individual basis is neces-
sary to identify those employment relationships
which will be transferred to the new owner.

II. Public Law Issues

1. Building and Planning Law

The general compliance of a real estate property
with building and planning law has to be reviewed
in the course of the due diligence of a property. Of
course, any investor has to ensure that no risks
with regard to building and planning law exist. In
particular, there may be restrictions on the use of
a property which have an impact on the invest-
ment decision, e.g. restrictions on the conversion
into “luxury” real estate or on the permitted
amount of rent charged in certain “underprivi-
leged” areas. However, some aspects of planning
law may not constitute a risk but may neverthe-
less have a material impact on the process of the
transaction itself (such as the pre-emption right of
a municipality, see G. V. 2) or even on the pric-

ing.

a) (Re)Development Areas

Municipalities may decide that a certain area
needs to be developed for the first time or that an
older area needs to be redeveloped. The aims of
such (re)development will be set out in a
(re)development plan which is binding in nature.
In the land register of the affected real estate
properties, respective notice of (re)development
will be registered (and may therefore be identified



COOTBETCTBYIOLLEN HEABWKMMOCTM (MO3TOMY AaH-
HbI pakT MOXeT ObITb YCTaHOBIEH B MpoLecce
due diligence). TlocrnegcTtBMEM  YCTAHOBMEHMWSA
TaKoOro panoHa 3acTporKM ABNAeTcs TO, YTO AN
HEKOTOpbLIX CAEnoK HeobxoaMMo npeaBapuTerb-
Hoe cornacue obLLMHbI, @ UMEHHO:

- BO3BedeHne, CHOC Unin n3MeHeHmne HasHade-
HUA 30aHNA, a TakkKe 3Ha4vnTeribHble NHBECTU-
U1 B 30aHNE;

= npogaxa HeABWMXMMOCTU MIM CO3AaHve MIu
npofaxa HacrneACTBeHHOro npaea 3acTPOMNKU
(cm. B. 111, 2. d);

=  co3faHuWe OOpeMeHEeHUI, Hanpumep, no3se-
MenbHOro gonra B OTHOWeEHUW dUHAHCKU-
pytoiero 6aHka nunv cepBuTyTOB;

. 3akrnk4yeHne 4oroBopoB apeHabl nin nHoe mnc-
noJib3oBaHMe Ha CPOK HE bonee ogHoro roga.

Takum 06pas3om, NpakTUYecku Bce caenku, npea-
cTaBnsoWwMe WHTEpec Ans WHBecTopa, TpebytoT
npenBapuTenbHOro cornacusi o6LWMHLI.

lMockonbky BCEe rOPOACKUWE Mepbl  3aCTPOWKU
(PEeKOHCTPYKUMM) HaLeneHbl Ha yry4lleHue onpe-
OEINeHHON TeppuTopun, Takme Mepbl, CKopee
BCEro, npvBeayT K MOBbILIEHUIO LIEeHbl COOTBET-
CTBYIOLLEN HEOABMXUMOCTU. DTO YBENUYEHNE LiEHDI,
OflHaKo, B3UMaeTCA C COOCTBEHHWKOB HeOBWXU-
MOr0 MMYLLECTBa MyTEM TaK Ha3bIBAEMbIX KOMMEH-
cauMoHHbIX nnatexen. Cymma Takux nnatexen
paBHa CymMMe YBENIMYEHUS LEeHbl HEOBWXUMOCTMU.
MHBecTop, Taknm 00Opas3oMm, OOIMKEH Y4YecTb OaH-
Hble pacxofbl B CBOEM MHBECTULNOHHOM pELLEHUN.

b) [OupekTMBa NO 3HepreTM4eCKOMY OCHalle-
HUIO 3AaHNIA U «3eNleH0e CTPOUTESNILCTBO»

OHepreTnyeckas 3pdeKTMBHOCTL 3OaHUA U BHe-
OpeHne BO30GHOBMSEMbIX UCTOYHMKOB 3HEPrun B
COBPEMEHHbIX CTPOEHMAX CTAHOBUTCS Bce bonee
BakHbIM. CyLLecTBYIOT Kak 00a3aTeNnbHbIE HOPMBI,
Tak 1 4OOPOBOSbHbLIE CTaHOAPTHI.

lMocne BO3BeAEHUS WM PEKOHCTPYKUMM 30aHus
OOMKeH ObiTb BblOAH 3HEpPreTM4Yeckuin nacnopT
30aHNs B COOTBETCTBUM C [AMPEKTMBOWM NO 3Hepre-
TMYECKOMY OcHaweHuno 3gaHunm  (EnEV 2007).
,D,aHHaﬂ OVpeKkTnBa ABNAeTCA 4aCTbo HeMeLUKOoro
CTPOUTENBLHOIO MNpaBa W YyCTaHaBMMBaET TEXHU-
yeckune TpeboBaHMUsI OTHOCUTENBHO 3GEKTUBHOIO
MCcnonb3oBaHNA 3SHeprun B XWUNbIX WU Oq.)I/ICHbIX
30aHusAX, a TaKKe HEKOTOPbIX MPOMbILLEHHbIX
30aHNSAX.

in course of the due diligence). The effect of such
a (re)development area is that certain transactions
require the prior consent of the municipality, inter
alia:

= erection, demolition or change of use of a
building, as well as material investments in a
building;

= sale of a real estate property or the creation
or sale of a heritable building right (see B.
. 2. d);

= creation of encumbrances, e.g. a land charge
for a financing bank or easements;

= conclusion of lease agreements or other
usages for a fixed period of more than one
year.

Therefore, basically all transactions of interest for
an investor require the prior consent of the muni-
cipality.

As all urban (re)development measures aim to
improve a certain area, such measures will most
likely result in an increase of the value of the
affected real estate properties. This increase in
value, however, is collected from the owners of
the real estate properties by way of a so-called
compensation payment. The amount of such
payment equals the amount of the increase of the
value of the real estate property. An investor
should therefore consider these costs in his in-
vestment decision.

b) Energy Performance of Buildings Direc-
tive and Green Building

Energy efficiency of buildings and the integration
of renewable energies in modern architecture are
becoming more and more important. There are
both compulsory rules and voluntary standards.

Upon the erection or alteration of a building, an
energy pass is to be issued according to the
Energy Performance of Buildings Directive
(EnEV 2007). EnEV 2007 is part of German build-
ing law and stipulates technical requirements for
the efficient use of energy in residential and office
buildings as well as in some industrial buildings.
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C 1 anBaps 2009 roga cOOCTBEHHUKM 30aHUS, Kak
npaBuno, [AOMMKHbI NPEefoCTaBNsATb  MOTEHLMU-
anbHbIM NOKyNaTensam 3HepreTU4eckuin NacnopT mx
30aHns. B cnyyae ecnu JoroBop Kynnu-npodaxu
unn apeHabl 3aknoyaetca 6e3  Hagnexaien
OOKyMeHTaumuM, Ha cobCTBEHHMKa MOXeT ObiTb
HanoxeH wrtpad go EUR 15,000. B To xe Bpems,
ecnn cobCTBEHHMK He cobupaeTcs npogaBaTh Unn
chaBaTb B apeHdy 34aHue, 3HepreTU4eckui
nacnopT He TpebyeTcs.

depepancHoe [paButensctBo [epmannn 18
mapta 2009 roga BHecno nonpasku B [dupektusy
No 9HepreTU4ecKkoMmy oOcHaLleHuo 3gaHuni 2007
roga (EnEV 2009), koTopas npu3BaHa CHU3NTb
aHepronoTpebnenne 3gaHun Ha 30% no
cpaBHeHuto ¢ Oupektmnson 2007 roga. OupekTtusa
2009 roga BcTynuT B cuny oceHbio 2009 roga.

MomMnmoO fdaHHbIX 3akoHoAATesbHbIX TpeboBaHUN
ceyac oO4veHb MONynsipHbl Tak Ha3blBaeMble
«3eneHble 3ganus» (“Green Buildings”). Cuwnta-
€TCs, YTO «3eneHble 34aHns» NoTPebnsT MeHb-
e 9HEePrun 1 OKa3bIBaKT MeHbLLUEe BO3OENCTBME
Ha OKpyXatLlylo cpedy, YeMm obblyHble 3aaHus, a
Takke COBMELLAIOT OMNpeferieHHble KOHCTPYKTUB-
Hble OCOBGEHHOCTM CO cneuunanbHbiIMM MaTepua-
namu 1 WHXEHEPHbIMU CeTaMU  (BEHTUNALMS,
oTonneHue, BogocHabXeHue u T.4.) ANS «nNony-
YeHMs» 34aHMs C OYEHb HU3KUM YPOBHEM BRVSHUS
Ha OKpyXalwLllyl cpegy Win ero mnosiHbIM
OTCYTCTBMEM. TOYHbIE ONPEAENneHNs MOryT pasnu-
4YaTbCs, HO pacTyllee 4YMCrO MOSBUBLUMXCH BO3-
MOXHbIX 3KOMOMMYECKUX peLleHnA UM NoaxoLoB
nNpuMBENO K pasBUTUIO HaLMOHanbHbIX CTaHOApTOB
B OTHOLUEHMU «3EJIEHOr0 CTPOMTENbCTBA», TaKUX
kak cuctema ctaHgaptoB LEED (PykoBoacTtBo no
3HEeprum 1 3KONOrMyeckomy amM3sanHy), cosgaHHasa B
2000 rogy CoBeTOoM 3efeHOro CTpouTenbCTBa
CWA (USGBC), cuctema crangaptoB «Green
Star», cosgaHHaa CoBeToM 3efneHoro CcTpou-
TenbcTtBa Asctpanumn (GBCA), sanyweHHasn B 2002
rogy, n aHrnunckmn ctaHgapt BREEAM, yctaHoB-
neHHbln CoBeTOM 3€neHoro crpoutenscTea Benu-
KoOpuTaHuu, 3anyLleHHbI B oeBparne 2007 roaa.

AHanornyHbim obpasom B 'epmaHun 6bino opraHu-
30BaHO Hemeukoe o6LIECTBO MO 3KOSIOrMYecKomy
ctpoutensctey (DGNB) B 2007 rogy, KoTtopoe
Hadano ceptuduumposatb 3gaHua B 2009 rogy.
O6uiecTBo paspaboTano Hemeukne cTaHaapTbl
Takke C ydyeTom Tpebosanun EC. OHO npepo-
cTtaBnsieT Tpu ceptudumkara: «bpoH3a», «cepeb-
PO» M «30510TOY.
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Since 1 January 2009 owners of a building gener-
ally have to provide an energy pass for their build-
ing to potential purchasers. In case a sale or lease
agreement is concluded without respective docu-
mentation the owner may be fined up to
EUR 15,000. However, in case the owner does
not intend to sell or lease the property, an energy
pass is not required.

The German Federal Government has enacted an
amendment to the EnEV 2007 on 18 March 2009
(EnEV 2009) which is reported to diminish the
energy demand of buildings by 30 % in compari-
son to EnEV 2007. EnEV 2009 will enter into force
in autumn 2009.

Besides these statutory requirements so-called
“green buildings” are en vogue. Green buildings
are generally recognized as having lower energy
consumption and less environmental impact than
standard buildings and combine particular design
features with special materials und utility systems
(ventilation, heating, water, etc.) to obtain a struc-
ture with a very low to no impact on the environ-
ment. The exact definitions may vary, but the
growing number of possible green solutions and
approaches that emerged led to the development
of national standards for green buildings such as
the Leadership in Energy and Environmental
Design, Green Building Rating System developed
in 2000 by the U.S. Green Building Council, the
Green Star Rating System developed by the
Green Building Council Australia launched in 2002
and the BREEAM in the UK provided by the Unit-
ed Kingdom Green Building Council launched in
February 2007

Similarly, in Germany the German Sustainable
Building Council was founded in 2007 and started
to certify buildings in 2009. German Sustainable
Building Council has developed a German stan-
dard, also with view to EU requirements. It pro-
vides three certificates: “bronze”, “silver” and
“gold”.



2. JKornoru4yeckoe npaBo

a) Pa3spelueHue Ha aKcnnyaTaluio

BaxHo ycTaHOBUTb, OGnagaet nv npeanpusatue
BCEMW HEOOXOAMMbIMM B HacTosiem W, Mnpu
HeoOxoamMmocTn, B OyayuiemM paspeLleHusMu Ha
akcnnyataumio. Ecnv MHBECTMUMM OCYyLLECTBIIS-
toTca B copme asset deal (cm. B. |), coctosiHme
OM3Heca OTHOCUTENbHO TaKWX  paspeLueHui
OOMKHO ObITb MccnegoBaHo Haanexawum obpa-
30M. [MpakTuyeckn BO BCeEX Crny4vasix paspelueHue
Ha aKcnnyaTauuio gaeT COOGCTBEHHMKY npeanpu-
SATUS NPaBO 3KCMJyaTMpoBaTb OOBLEKT M [OIMKHO
OblITb MONy4EeHO 3aHOBO MOCME COBEPLUEHUS
coenkn. Hanbonee obwWyMyn  paspelleHUsMU
SABMSAIOTCA paspeLleHnd, OTHOCALMECS K 3aKOHO-
[aTenbCTBY O KOHTPOINE 3arpsAsHeHus, npaBe Ha
nonb3oBaHWe BOAOM W oOTxodaMm, a Takke K
XpaHeHnio 1 BbIOpoCcy BpedHbIX  BELLECTB.
PaspelweHnnsi, BbligaBaemble YMONTHOMOYEHHbLIMU
opraHamu, OObIMHO BKMOYalT B ceba Takue
OOMONMHUTENbHBIE  MONIOXEHWUs, Kak Hanpumep,
npegernbHas CTOMMOCTb UIN CPOKK, 0bsi3aTenbHble
ONSA BbINONHEHW. MeHeKMEHT KOMMNaHUN Takke
JomkeH obpaTuTb BHMMaHWe Ha cobniogeHune
Taknx [OMNOSMHUTENbHbIX TpeboBaHui. B  unHOM
crny4yae, yrnoSIHOMOYEHHbIE OpraHbl MOTyT aHHyNu-
poBaTb paspelleHne U MNPUOCTaHOBUTb OedATerlb-
HOCTb. JKcnnyaTtauus onpeaeneHHbIX 00bLEKTOB
WHOr4a Jaxe MOXeT OblTb YrofMoBHO HakaslyeMmoWu,
€Cn1 OHa ocyuecTensaeTca 6e3 NpeayCcMOTPEHHbIX
3aKOHOM paspeLLeHni.

b) Jkonornyeckasi oTBeTCTBEHHOCTb

CyllecTByeT HeCKOmNbKO 3aKOHOB, npedycmaTtpu-
BaloLLMX OTBETCTBEHHOCTb 3a HaHeceHue yllep6a
okpyXatowlern cpege. OTBETCTBEHHOCTL 3a OCTaB-
LUMeCA HEeyTUNU3MPOBAHHLIMKU OTXOdbl SABMNAETCA
ofHOW 13 Hambornee BaxHbIX. Kak nonb3oBaTtens,
TaK W HACTOSALWMA U OblBWUMA COGCTBEHHMKM
3arpsi3HEHHOro yyacTka MOTFyT HEecTV OTBETCTBEH-
HOCTb 3a MccrnieqoBaHWe TrpyHTa, obessapaxu-
BaHVe 1 OXpaHy 3a CBOW cyeT. 3arpsiaHeHne NoYBbl
MOXET MPUBECTU K [OPOrOCTOSILLMM 3€MIISiHbIM
paboTam 1 HaHeceHuo yulep6a rpyHTOBbIM BoAaMm,
TPeOyoLWMM OONMTOCPOYHLIX Mep MO OXpaHe U
MOHUTOPUHTY.

Mpu 3aKknioyeHUM KOMMep4YecKoW cAernkn 4acTo
pekomeHayeTca npuBnekaTb CchneuvanvM3aMpoBaH-
Hble KOMMaHWW, KOTOpble CNegaT 3a npoueaypamu
cTaHgapTM3auum B pamMKax  pacCMOTPEHUsI
9KOMNOrnmyeckux BONpocoB. Ha HavanbHOM cTtagum
uccnegyetca  Heobxogumasi OOKYMEHTauus U
Y4acCToOK, a TaKkkKe OMnpallnBalOTCA OTBETCTBEHHbIE

2. Environmental Law

a) Operating permits

It is important to clarify whether the business has
obtained all operating permits that are required
now and, if applicable, in the future. If the invest-
ment is to be made by way of an asset deal (see
B. 1), the situation in the business with regard to
permits should be examined with due care. In
almost all cases, the operating permits entitle the
business owners to operate the facilities and must
be obtained again after the transaction. The most
common permits are permits pertaining to pollu-
tion control, water rights and waste legislation, as
well as such for storing and discharging hazard-
ous substances. The permits issued by the au-
thorities mostly include supplementary provisions
such as, for instance, limit values or deadlines
that must be complied with. The business ma-
nagement should also pay attention to the com-
pliance with such supplementary requirements.
Otherwise, the authorities can withdraw the permit
and stop operations. The operation of particular
facilities may even be liable to prosecution if they
are operated without the permits required by law.

b) Environmental Liability

In case of damages inflicted on the environment,
there are a number of laws regulating liability.
Liability for inherited pollution is the type of liability
with the most practical significance. Both the user
and the current and former owner of the contami-
nated site can be held liable for soil exploration,
decontamination and protection at their own ex-
penses. Soil contamination may result in cost-
intensive excavation work and ground water im-
pairment requiring longsome measures of protec-
tion and monitoring.

In case of business transactions it is often advisa-
ble to involve specialized companies which follow
standardized procedures in the examination of
environmental issues. In an initial phase, required
documentation will be reviewed, the site will be in-
spected and persons in charge will be inter-
viewed. Should these activities result in indica-
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nuua. Ecnu  paHHble  OeWCTBUSA  NPUBOAAT K
BbISIBMIEHUIO 3KOIOTMYECKUX PUCKOB, Ha BTOPOM
aTane OCYLIEeCTBNAITCA TeXHWYecKMe U 3Kormoru-
YyecKune aKCnepTuabI.

3. 3akoHogaTenbCTBO O rOCyAapCTBEH-
HbIX 3aKynkKax

Bnarogapsa csoen uctopunm epmaHuna obnagaet
fonblion nnowaaplo 3emenb, 0cobeHHo BocTou-
Hasi [epmaHus. B cBA3n ¢ 3TUM rocygapcTBo 4acto
npoaaeTt 3emenbHble yyacTku. Ecrnm rocygapcteo
yyacTBYeT B cernke, B OTHOLLEHUM onpeaeneHHbIX
[OroBOpOB  [OIMKHbI ObITb  0OBABMEHBI  TOPrU.
HapyweHue 3akoHogaTenbCTBa O rocygapcT-
BEHHbIX 3aKyrnkax npuUBOAUT K  HUYTOXHOCTU
noboro cooTtBeTcTBylOWero gorosopa. Kak npa-
BWMO, Takast 06513aHHOCTb CyLLEeCTBYET TOMbKO Mpu
3aKNOYEHMM JOrOBOPOB O NprobpeTeHMn TOBapoOB,
cTpouTenbHblX paboTtax W ycnyrax. [lpocTas
Kynns-npogaxa 3emnu, Takmm obpas3om, Kak u
paHbLUe, He TpebyeT 0b6bsaBnNeHus Topros. Bee xe
Takoh BbIBO4 MOXET OblTb HEBEPHbIM B TOM
crnydyae, ecnvM nokynatenb npumeTr Ha cebs
gononHutenbHele  obasaTenbcTBa,  Hanpumep,
065a3aTenbCTBO 3acTponku. B gaHHoM cniyyae Bcs
caenka MoXeT C MpaBOBOW TOYKM 3peHUsa pac-
CMaTpuBaTbCH KakK coepallas npeanucaHue o
CTPOUTENLCTBE WUMN CTPOUTENBHYK KOHLECCUIO U,
Takum obpasom, TpebyeT obbsBneHus Topros. B
nocnegHux cygebHbIX peLlleHnaxX AaHHble npaBuna
NPUMEHSAIOTCA HemnocrnegoBaTenbHO. Tak, He Ao
KOHLIa MOHATHO, B OTHOLUEHUW Kakmx COernokK
HeobxoaMMo 00baABNATL TOpPru. OTO BbI3bIBAET
COMHEHWUS] Ha pblHKE HEOBWXMMOCTU W MHOTue
COEeNnKN ¢ yvyacTMeM rocygapcrBa BPEMEHHO npwu-
octaHoBneHbl. [leno B EBponeickom cyae OO0 cux
nop oxupgaer peweHus. HecmoTpsa Ha TO, 4TO
HEMELKUA 3akoHoZaTerNb MNPUHSN  YTOYHSIIOLLYIO
nonpaBky B OTHOLLUEHUU COOTBETCTBYIOLLErO He-
MELKOro 3akoHa, KOTopasi, BEepOSTHO, BCTYMUT B
cuny B Mapte 2009 roga, onpegeneHHas [ons
npaBOBOW HeONpeaeneHHOCTM BCE Xe ocTaeTcs o
Tex nop, noka EBponenckun cyn He BblHeceT
COOTBETCTBYIOLLEE PELLUEHNE.

lll. UuBecTULMOHHBLIE fOTauUuK U cybeu-
anuu

B N'epmaHumn nHBECTOPBLI MOTYT M3BMNeEYb BbIroAy U3
MHOTOYNCIIEHHBIX TFOCY4APCTBEHHbIX JbroT A4S
BCEX WHBECTOPOB, HE3ABUCMMO OT TOro, ABMSAOTCSA
nM  oHn rpaxgaHamu [epmaHun. CpegcTea
npenocTaBNAlTCA MNpPaBUTENBCTBOM [epMaHuum,
oTgenbHbIMKU hbeaepansHbiMKU 3eMmnsamu u Espo-
Nencknm cor3om. opMbl Takon NOAAEPXKKMA MOTYT
ObITb pa3HbIMU: OT AEHEXHbIX CpeacTB Ao paboyen
CUnbl, a Takke CTUMYNMPOBAHWUS Hay4HbIX UCCe-
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tions for environmental risks, technical and envi-
ronmental examinations will be made in a second
phase.

3. Public Procurement Law

Due to the German history, the state is the owner
of a great deal of land, in particular in East Ger-
many. Therefore, the state often appears as the
seller of real estate properties. In case the state is
involved, certain contracts have to be put out to
tender. The violation of the public procurement
law would render any respective contract void.
Generally, this obligation exists only for contracts
regarding the procurement of goods, building work
and services. Therefore, the sole sale of land was
and continues to be generally not subject to ten-
der. However, the conclusion may change in
cases where the purchaser assumes further obli-
gations, e.g. an obligation to build. In this case,
the entire transaction may be legally regarded as
constituting a building order or a building conces-
sion — and thereby be subject to the obligation to
put out to public tender. Recent court decisions
have applied these rules inconsistently. It is there-
fore not entirely clear which transactions have to
be, in fact, put out to tender. This causes con-
cerns within the real estate market and many
transactions involving the state are on hold. A
decision of the European Court of Justice is still
pending. Although the German legislator has
passed a clarifying amendment of the respective
German law which will presumably enter into force
on March 2009, there remains a certain degree of
legal uncertainty until such a decision by the
European Court of Justice.

Illl. Investment Grants and Subsidies

Investors in Germany can benefit from numerous
publicly offered incentives to all investors — re-
gardless of whether they are from Germany or
not. Funds are provided by the German govern-
ment, the individual federal states, and the Euro-
pean Union. The support ranges from cash incen-
tives to labor-related incentives, as well as incen-
tives for research and development. Cash incen-
tives provided in the form of non-repayable subsi-



[oBaHuin 1 paspaboTok. [leHexHble cpencTea,
npegoctaensiemble B opme 6e3Bo3BpaTHbLIX
cybeuanii, SBNAOTCA OCHOBHOW COCTaBMSOLLEN
KoMnnekca AdaHHblx Mep. PasnuyHble opMbl
CTUMYTMALMN MOTYT KOMOMHUPOBATLCS.

YpoBeHb AOCTYMHbIX CyGcuauiA 3aBUCUT Mpevmy-
LLIECTBEHHO OT pa3mepa NpPeanpuaTUS 1 Yyucna ero
paboTHukoB. Heobxoammo yuuTbiBaTb, YTO NPO-
rpaMmbl noanexar uameHeHuto. JoTtauum un cy6-
cugum B [epmaHuM, Kak npaswrio, npegocTas-
NAITCA Ha OnpeAeneHHbIX YCroBUAX, Hanpumep,
OCYLLEeCTBMNEHNE [AeATenbHOCTU B nogaepxusa-
€MOM MPOMBILLIIEHHOM CEeKTOpe, MMWHMMarbHoe
yncno paboTHWMKOB B TeyeHue onpeaeneHHoro
Cpoka, BCe MOfyYeHHble CpeacTBa [AOMKHbl OC-
TaTbCs B NPOMBIWMEHHOM npeanpusatun. Lenbio
OaHHbIX YCMOBUW SBMNSETCSA COXPaHeHue Luenu
cybemann.

1. Cybcugum B EC

[MpaBoBOE W (hUHAHCOBOE perynmpoBaHMe rocy-
JapcTBeHHOro humHaHCMpoBaHUS BO Bcen EBpone
ocyulectensetca EBponenckum  coo3om.  3ITO
3HAYUT, YTO rOCydapCTBEHHOE (PUHAHCMPOBAHWE
OOIMKHO OTBeYaTb OnpeaeneHHbIM  KpuTepuam,
npuMeHnMBbIM BO BCeX rocypapcteax EC. 3emnam
BoctouHon [epmanun (BpangeHOypr, MekneH-
Oypr-MNepepHsisa MNMomepanus, CakcoHus, Cakco-
HUA-AHransT n THOPUHIUA, a TakkKe HeKoTopble
pavioHbl BepnvHa) okasbiBaeTca cunbHas noa-
OepXKKka KaK «HyXZawwWwuMmcs Tepputopusim» 3a
CYeT rocyaapCTBEHHOro (oMHaAHCMPOBAHMS.

2. Cy6cuauu B NlepmaHumn

HoTtauum n cybenamm oObIMHO MpPefoCTaBnAKTCA
HemMeuKknMmn (pep,epaanblM n permoHanbHbIMU
NpaBUTENbLCTBAMM, Kak MpaBWIiO, B CRELYHLNX
dopmax:

= cybcuamm (HekoTopble M3 KOTOPbIX Moanexar
BO3BpaTy Npu onpeaerneHHbIX YCroBUsX),

. KpeauTbl C HWU3KOW MPOLEHTHOM CTaBKOMW
(NpepocTaBnaTCA pasnUYHbIMKM rocyaapcT-
BEHHbIMW KPEAUTHBLIMW OpraHu3auMsMn; Ha
CpOK OT AecATM OO ABaguatn feT; MaKcu-
ManbHasa cymma — ot EUR 500.00 go EUR 10
MIH., B 3aBMCMMOCTU OT nporpammbl cy6-
cnani),

=  rogdepXka cobCTBEHHOro kanutana (Takke
nony4yaeTcd OT pa3sindHbIX rocyaapCTBEeHHbIX

yupexaeHumn) n

dies make up the main components of this pack-
age. Various forms of funds may be combined.

The level of grants available depends principally
on the size of the enterprise and the number of
new employees. It must be taken into considera-
tion that schemes are subject to alteration. Grants
and subsidies in Germany are generally approved
or allowed under certain conditions, e.g. retaining
in supported industry sector, minimum number of
employees for a definite period, all associated
assets must remain in the manufacturing facility.
The intention of these conditions is to preserve
the purpose of the subsidy.

1. Subsidies in the EU

The legal and financial framework of public fund-
ing throughout Europe is provided by the Euro-
pean Union, meaning that public funding must
meet certain criteria applicable to all EU member
states. The East German states (Brandenburg,
Mecklenburg-Western Pomerania, Saxony, Saxo-
ny-Anhalt, and Thuringia as well as special areas
of Berlin) are supported as a “convergence re-
gion” on a high level of public funding.

2. Subsidies in Germany

Grants and subsidies from the German federal
and regional governments are generally provided
in the following ways:

= subsidies (some of which are repayable
under certain conditions),

= loans at low interest rates (granted by various
public credit institutions; maturities of be-
tween ten and twenty years; maximum
amount of between EUR 500.00 and EUR 10
million, depending on the subsidy scheme),

= capital resources aid (also available from
various public institutions) and
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*  rapaHTMM (MpegocTaBnsemMble B OTHOLUEHWU
WHBECTMUMIA B MPOEKTbl W KanuTarnoBmo-
XeHus).

Ecnn o6bekT nHBeCTMUMIA nonyyaet cybcmamm ot
rocygapcTtea, WX NpegocTaBrieHMe He npogor-
)XaeTcsa aBToMaTUYeCKM nocre NpuobpeTeHns Kom-
naHun. HeobxoamMmo MpUHATbL BO BHMMaHue, 4To
gotaumn unu cybecmaummn noanexaTr B HEKOTOPbIX
cnydasix Bo3BpaTy. B cnyvae ecnu cybenanm
NPegoOCTaBMeHbl C HapyLEHUEM 3akoHoAaTellb-
ctBa EC o rocygapcTtBeHHOM OMHAHCMPOBaHWM,
OHM MOryT ObITb ucTpeboBaHbl 06paTHO. Bos-
MOXHa TakkKe CuUTyauusi, Koraa MHBecTop 00s3aH
BEPHYTb gOoTauuu unu cyéecmamm.

Mpu rocyoapCTBeHHOW noJAepXKKe 3acTpPOWKU WU
PEKOHCTPYKLMN HEABWXMMOCTM cybcMammn obblYHO
3aBUCAT OT BLINOMHEHNST ONPeaEeNieHHbIX YCNOBUMNA.
lMpupoaa Takux ycnosui onpegenseTca npupoaon
WHBECTULMIA. YCroBMSA MOryT MOBMeYb 3a cobon
OrpaHUYeHns paspeLLleHHoro pasmMepa apeHOaHOoMn
nnatel. OHWM OOIMKHbI BBINOMHATLCA Ha NPOTSAXe-
HUWM onpedeneHHoro nepuoga Bpemenn (0T 5 go
30 net). Jlioboe HapyweHne yCrnoBUn MOXeET
NpMBECTU K 0OS3aHHOCTM WHBECTOpPA BEPHYTb
potauuun unun cybemamm. MNpu nokynke cybcmampy-
€MOWN B TeYeHne onpeaernieHHoro cpoka HeaBWKU-
MOCTH, CYLLECTBYIOLLME YCNoBuUs 0BbIYHO pacnpo-
CTPaHATCA M Ha nokynatens. HeBbinonHeHve
3TUX YCMOBWA MOXET NpuMBeCTM K 00s3aHHOCTU
nokynaTtens BepHyTb AoTaumm unu cybcuamm unm
Xe K HanoXeHuto B3bICKaHUW. Mo 3Ton NpuymnHe
KpalHe HeobxoOAMMO  TwATeNbHOE  M3yyeHue
JaHHbIX BOMPOCOB B pamkax due diligence.

IV. UHTennektyanbHaa co6CTBEHHOCTb

1. PerynupoBaHuMe npaB Ha pe3ynbTaTbl
MHTENNeKTyanbHOW AeATeNbHOCTH

lepMaHMst 9BNAETCA  YNEHOM BCEX 3Ha4YMMbIX
MEeXOYHapOAHbIX [OroBOpoB 00 WHTEennekTyanb-
Hom cobctBeHHocT (IP) mn ee IP  cuctema
COOTBETCTBYET  MEXAyHapoAHbIM  cTaHgapTam
OTHOCWUTENbHO BUOOB 3aLUULLAEMON WHTEMNEKTY-
anbHOM COBCTBEHHOCTM W ocyuiecTBneHus |IP
npaB. HemeLkoe NpaBoBOe perynmpoBaHve cynta-
€TCs OYeHb 3(PPEKTMBHLIM U HadeXHbIM. 3alumTa
HemaTepuanbHbIX akTUBOB Bceraa mmena 6o0nb-
Lwoe 3Ha4yeHue B 'epmaHmu, YTO NOATBEPXKAAETCS,
Hanpumep, TeM, 4To [epmaHua HaxoguTca Ha
wectom mecte (M3 134 rocygapcTB) B peENTUHrE
OXpaHbl WUHTENNEKTyarlbHON COBGCTBEHHOCTN B
Otyete no rnobanbHom KOHKYPEHTOCMOCOOHOCTM
2008 - 2009, a Takke Tem, 4TO EBponenckumn
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= guarantees (provided for investments in
projects and equity holdings).

If the target of an investment is subsidized by any
public grant or subsidy, the aid will not be granted
automatically after the sale of the company. Fur-
thermore it has to be considered that grants or
subsidies must be paid back in certain cases. In
case of subsidies which breach the EU framework
of public funding the subsidies can be reclaimed
for an unlimited period. It is possible that the
investor is obliged to reimburse grants or subsi-
dies. Hence, grants and subsidies are a consider-
able subject of due diligence, because reclaima-
ble payments could be crucial risk for an investor
in various scenarios.

If the development or restructuring of real estate is
subsidized by any public grant or subsidy, the aid
is commonly dependent on the fulfillment of speci-
fied conditions. The nature of the conditions is
determined by the nature of the investment. The
conditions can lead to restrictions on the permitted
amount of the rental fees. They have to be met for
a fixed period of time (between 5 to 30 years).
Any violation of the conditions may cause the
obligation of the investor to reimburse grants or
subsidies. In case of the purchase of existing
subsidized real state during the fixed period of
time, the existing conditions commonly also apply
to the purchaser. Failure to meet these conditions
may cause the obligation of the purchaser to
reimburse grants or subsidies or may cause the
imposition of penalties. Therefore, careful review
in the due diligence process is absolutely neces-
sary.

IV. Intellectual Property

1. Situation of Intellectual

Rights

Germany is a member of all important internation-
al intellectual property treaties and its IP system
complies with international standards concerning
the types of protectable IP and the enforcement of
IP rights. The German legal framework is said to
be highly efficient, predictable and reliable. The
protection of intangible assets has always enjoyed
great importance in Germany which is, for in-
stance reflected by Germany’s ranking as no. 6
(of 134 nations) for protection of intellectual prop-
erty in the Global Competitiveness Report 2008 -
2009 as well as by the fact that the European
Patent Office is based in Munich, Germany.

Property




naTeHTHbIN ocuc Haxogutca B MioHxeHe, [ep-
MaHus.

BonblWMHCTBO HEMaTepuarbHbIX akTUBOB OXpaHsi-
I0TCA TOMbKO nocne pervctpauun. [MpombiwneH-
Hble M300peTeHnss OXPaHAlTCH B  KayecTse
nateHtoB (max. 20 neT), nonesHblx Moaenen
(max. 10 net) wnu nonynpoBogHukoB (max. 10
net). Cpok MOXeT OblTb MPOANEH TOMbKO B BUAE
UCKINOYeHUs (ONa fekapcTBEHHbIX NpenapatoB U
NpoAyKTOB HedTexummn — Ha 5 net). He
NPOMBILLNIEHHbIE N300peTeHns nognexar oxpaHe B
KayecTBe TOBapHbIX 3HaKoB (Bo306HOBNsiembin 10-
NEeTHUA CpoK, BO3MOXHa OeccpoyHas oxpaHa),
NPOMBILLNEHHbIX 06pa3uoB (max.10 net) wnu
OOMEHOB (HeonpeeneHHbIN CPoK).

CyuwiectByeT [OMNOMHUTENbHAs OXpaHa HemaTe-
puanbHbIX akTMBoB 0e3 perncrpauum, Takas Kak
3awmTa aBTopcKkmnx npae (o 70 neT nNocmMepTHO),
3almTa  CeKkpeToB npousBoacTBa (Hoy-xay) (B
TedyeHne nepuoga CEKpPeTHOCTW) M 3awmTta ToBap-
HbIX 3HAKOB/KOMMEPYECKOro HanMeHOBaHUA nyTem
NCnonb30BaHUA (T.e. LUMPOKO W3BECTHble ToBap-
Hble 3Haku). Mockonbky FepmaHus sBNseTcsa une-
Hom EC, cyliecTBylOT «eBpoOMenckMe» npaeBa Ha
WHTENMeKTyanbHyl0 COBCTBEHHOCTb (TOBapHble
3Hakn coobLecTBa M MPOMbILLIIEHHbIE OOpas3Lbl
coobLecTBa), KOTOpble aBTOMAaTMYECKM nognexar
oxpaHe B [epmMaHun 6e3 HeobGXOAMMOCTU HaLMo-
HanbHOW perucrpawmm.

2. OcoOble BOMpoOCbl UHTENNEKTyanbHOMn
COGCTBEHHOCTM MpPU  3aKNKYEHUU
caenok

Mocne BbLIABNEHUS BCEX HemaTepuarnbHblX aKTu-
BOB LIENeBoi KoMnaHun (BKMo4as Hesapernctpu-
pOBaHHbIE MpaBa) CYLWECTBYOT OnpeerneHHble
BOMPOChHI, KOTOPbIE HYXHO Y4YUTbIBATb MPW MOrMo-
LLEEHMN.

a) WN3obpeteHuns

OpHoOl HeMeLKOoW OCODOEHHOCTbIO SABMSETCH TOT
dakT, 4To M3obpeTeHne, rmaBHbIM 06pa3om, npu-
HagnexuT usobpetatento (kak npasuno, paboT-
HUKY) 1 paboTogaTenb (UeneBas KOMMaHwWsi) Oon-
XeH notpeboBaTh y paboTHWUKA B TeYeHWe onpege-
FNIeHHOro nepuoda ero nepegadyv, a takke obssaH
BO3HarpaguMTb u3obpetartenss B COOTBETCTBMM C
3aKoHOM O CryXeOHbIX N300pETEHUSIX.

Most intangible assets enjoy protection only after
registration. Technical inventions are protectable
as patents (max. 20 years), utility models (max.
10 years) or as topographies (max. 10 years);
only exceptionally may duration of protection be
extended (for pharmaceuticals and petrochemi-
cals for 5 years). Non-technical intangible assets
enjoy protection as trademarks (renewable for 10
year terms, indefinite protection possible), designs
(max.10 years) or domains (indefinite term).

However, further protection exists for intangible
assets without registration, like copyright protec-
tion (until 70 years posthumously), protection of
secret know-how (for the period of secrecy) and
protection of trademarks / trade names by use
(i.e. well-known trademarks). As Germany is an
EU member, “European” IP rights exist (communi-
ty trademarks and community designs) which
automatically enjoy protection in Germany without
a requirement for national registration.

2. Specific IP Issues in Transactions

After having identified all intellectual assets of the
target (including the non-registered rights), there
are specific issues that need to be observed in its
acquisition.

a) Inventions

One German particularity is that an invention
principally belongs to the inventor (mostly an
employee) and need to be claimed by the em-
ployer (target company) via-a-vis the employee
within a certain period to be transferred to him and
the employer is obliged to remunerate the inventor
under the Employee Inventions Act.
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b) AsTOpcCkKue npaBa

[pyroii ocobeHHOCTbIO ABMSETCS TO, Y4TO aBToOp-
CKOE MpaBO Kak TakoBOe He MOXeT ObiTb nepeaaHo
no HeMeLKOMYy 3aKkoHoAaTenbCTBy (MopanbHoe
npaBo). ABTOp MOXeT nepefaTb NOKynaTento nullb
npaBo nonb3oBaHus. B [epmaHum oTCcyTCTBYET
NPUHUUN NPUHaANEXHOCTU M3obpeTeHns paboTo-
JaTenio 3a UCKMYEeHUEeM Mnpas Ha nporpammHoe
obecneyeHne.

c) [Mepepaya npaB v JOCTYNHOCTb

MpaBa Ha wWHTEnnekTyanbHyl0 COBGCTBEHHOCTb,
Hy)XgawLwmecs B peructpauun, AOOMKHbl ObITb
3aperncTpupoBaHbl B COOTBETCTBYIOLLNX peecTpax,
Jaxe ecnu 3T0 He TpebyeTcss Onsi OEWCTBU-
TenbHOCTU UX nepefaynm (HO HeobxoaMmo Anga mx
JanbHenwero ocyulectsrneHus). Ewe oaHum
BOMPOCOM SIBNAETCA HeobOXO4MMOCTb YAOCTOBE-
pUTbCA B LOCTYMHOCTM COOTBETCTBYHOLLEN TEXHO-
nornm uUnu Hoy-xay nocrne nokynku. B oTHoweHun
NnporpaMmMHoOro obecneyeHnss unm NHgopmaumnoH-
HbIX TEXHOMOrNM Hambornee BaXXHbIMW acnekTamu
ABNAOTCA 3alUMLLEHHbIA OOCTYyNn U AOCTYMNHOCTb
cneumanbHoro NporpaMmmMHoOro obecneyeHus.
Takke BaxHO ybeanTbCcs B BO3MOXHOCTM MOMb30-
BaHWs1 MHCPOPMALIMOHHBIMU TEXHOMOrMSMU, JOCTY-
ne K AaHHbIM N COOTBETCTBEHHO B 3aLUMTE AAHHbIX
nocrie 3akpbiTust asset deal nnn npogaxe 4acTtu
npeanpusaTus.

d) JluueH3um

B OTHOLWIEHWM FMLEH3NOHHBLIX [OOrOBOPOB He
TpeGyeTcs HMKaKOro paspelleHust uUnuM perucrpa-
LMW, HO CYyLLEeCTBYIOT oOnpeaeneHHble aHTUMOHO-
MosnbHbIE BOMPOCHI, KOTOPbIE 3aCMNyXMBaOT BHUMa-
HUSA, T.K. OHW MOryT MOBNUATL Ha [OeNCcTBu-
TenbHOCTb Aorosopa. MNepenaya gorosopa nokyna-
Tenem TpeByeT cornacusa ero KoHTpareHTa.

V. OTBeTCTBEHHOCTb 3a
ToBapa

HeaoCTaTKu

B NepmaHum npounsBoauTenb MNu NepBbid UMMOpP-
Tep B EC moOxeT HecTn OTBETCTBEHHOCTb 3a €ro
nNpoAayKUMI0, €eCriM OHa MOoBMeKna CMepTb Wnu
dU3MYeCKMn Bpen WM HaHecna yuwepb WHbIM
ToBapam. Hemeuxmn 3akoH 06 OTBETCTBEHHOCTU
3a Ka4yecTBO nMpoayKumMm ocHoBaH Ha npaee EC u
yCTaHaBnMBaeT CTPOryto OTBETCTBEHHOCTb He3aBu-
CMMO OT HencnosiHeHus obsa3aTensCcTB UM OOro-
BOPHbIX OTHOWeEHWA. Tpu Buoa HenocTaTkoB
NPOAYKUUN MPUBOAST K OTBETCTBEHHOCTU: HEAOC-
TaTKM KOHCTPYKUWW, NMPOVU3BOACTBEHHbIE AEdEKTDI
W HegocTaTkM  MapkeTMHra  (HeHagnexaiime
WHCTPYKUUKW, OTCYTCTBME NpeaynpexgeHus o
CKpbITbIX onacHocTax). OTBETCTBEHHOCTb 3a Npu-

102

b) Copyrights

Another particularity is that the copyright as such
cannot be transferred under German law (moral
right) but the author may only grant rights of use
and exploitation rights to the purchaser. There is
no work-for hire principle in Germany, except in
case of software works.

c) Transfer of rights and availability

For registered IP rights, the transfer of rights
should be filed with the relevant registers even if it
is not mandatory for validity of transfer (but ne-
cessary for later enforcement of rights). Another
issue is to assure availability of the relevant tech-
nology or know-how after acquisition. With regard
to software, respectively IT, the crucial points are
to safeguard access to and availability of custo-
mized software, as well as to assure IT disposabil-
ity and data access and accordingly data protec-
tion after closing of an asset deal or sale of a
separate business division.

d) Licenses

With respect to license agreements, no permit or
registration is required but there are certain anti-
trust issues that merit attention as they could
affect validity of the agreement. Transfer of the
agreement by the purchaser requires the approval
of the other contractual partner.

V. Product Liability

In Germany, the manufacturer respectively the
first importer to the EU, can be held liable for
defects of its products that cause death or physi-
cal harm or damage other products. The German
Product Liability Act is based on EU law and
provides for a strict liability independent of default
or a contractual relationship. Three types of prod-
uct defects cause liability: design defects, manu-
facturing defects, and defects in marketing (im-
proper instructions, failure to warn of latent dan-
gers). Liability for personal harm is limited by law
to EUR 85,000,000; any further limitations of
liability (e.g. in T&C’s) are invalid. Thus, due
diligence mainly serves to identify potential liability



YMHEHME JMYHOTO Bpeda 3aKkoH orpaHuyMBaeT
cymmon B EUR 85,000,000. Kakue-nmbo uHble
OONOSHUTENbHbIE OrPaHNYEHUs OTBETCTBEHHOCTU
(Hanpumep, B 00X YCNOBMUAX CAENKK) SABMAKOTCSA
HegoencTButenbHbIMW. Takum obpasom, due dili-
gence Heobxoaum, rnaBHbIM obpasom, Ans onpe-
OeneHns noTeHUManbHbIX PUCKOB OTBETCTBEH-
HOCTW, KOTopble TPeOylT npedoCcTaBneHust goka-
3aTenbCcTBa CTpaxoBoro obecrnedyeHuss u  MoryT
ObiTb OTpa)KeHbl B MOKYMHOW LEHe WNW [OoroBope
Kynnu-npogaxu Yepes BO3MeLLEHNE Bpeaa.

risks that require proof of insurance coverage and
can be reflected in the purchase price or in the
acquisition agreement through indemnifications.

103



l. MpuobpeTeHne NPoOOGNEMHBLIX KOM-
naHum

I. O6wue nonoxeHusa

MpunobpeTeHne npobnemHon KomnaHun (Komna-
HWKW, UCMbITbIBAKOLWEN (DMHAHCOBLIE TPYOHOCTM)
06bIYHO OcyLlecTBnsieTca B pamkax asset deal. B
CYLLHOCTW, AaHHas CTPyKTypa AaeT BO3MOXHOCTb
nokynarento npuobpecTu TOMNbKO LIEHHbIE aKTUBbLI U
OCTaBUTb JOIIU.

Mpu npuobpeTteHnn nNpobnemHor KoMnaHuM rnas-
HOM Uenbilo nokynatensa sensetca usbexaHve
NpaBOBbIX PUCKOB. BaxHbIM B AaHHOM cryyae
ABNSETCH, UCMONMHAETCA CAernka 3a paMkamun unm B
npotiecce 6aHKpoOTCTBA.

Il. MMpuobpeTteHne KOMNaHuM 3a pamkKamu
npouecca 6aHKpoTCcTBa

1. OcnapuBaHue cAenku apouTpaKHbIM
ynpasnsiiowmm

MpnobpeTeHne akTMBOB MOXET ObiTb OCMOPEHO
apbuTpaxkHbIM ynpaBnsoLwmMm, ecrnu

= (i) npogaxa KOMMaHWXM OCyLLeCTBMSeTCA 3a
TP UM MeHee MecsueB A0 OObABMEHWs
GaHKpOTCTBA, (ii) Npoaasey, 6bin He cnocobeH
CBOEBpPEMEHHO MoracuTb CBOW [ONMM Ha
MOMEHT npogaxu u (ii) Ha TOT MOMEHT
nokynaTenb 3Han 06 3ToM; nnm

= (i) npogaxa komnaHuMu Bbina ocyllecTBrneHa
nocne obbaBneHuss o GaHkpoTcTBe M (i) Ha
MOMEHT MpoAdaxu MoKynaTenb 3Hanm o
HecrnocobHOCTM NpoAasLa BOBpEMSs NoracuTb
CBOV JONIW.

MoMmMmMo 3TOro cpenka [JOoSbkHa MNpUMBECTU K
npsMbIM ~ yObITKAM  KpeauTopoB.  ApOUTPaKHLIN
YyNpaBnsiioWMA  He MOXET OCnoputb Mnpodaxy
KOMMaHuW, ecrniv nokynartens ynnaTun cnpaBeanu-
By PbIHOMHYK LEHY HannyHbiMM CpeacTBamu
(coenka 3a HanuyHblN pac4deT). B gaHHOM cny4vae
nokynaTenb AOPKEH HeMeASleHHO YnnatuTb BCHO
MOKYMHYt0 LEeHy npodaBuy, B YacTHOCTW, He
OOMKHa yaepXuBaTbCca Kakas-nmbo 4vacTb MOKyM-
HOM LeHbl HA OCHOBaHWM cornawleHus ob ycnos-
HOM JenoauTe.

B uckntountenbHbIX cnyvasx apobutpaxHblii yrnpas-
nawWmn MoxeT ocnopuTb asset deal, ecnn goro-
BOP Kynnu-npogaxu Obin 3akrodeH B TeveHue
nocrnegHux Aecatv neTt oo obbaBneHunst 6aHKpoT-
CTBa UM nocre Takoro O6'b$|BJ'IeHVIF|, ecnun apyrasa
CTOpOHa Ha TOT MOMEHT 3Hana O HaMepeHuu
npogasua NPUYMHAUTDL yLiepb CBOUM KpeamTopam.
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l. Acquisition of Distressed Compa-
nies

I. General

The acquisition of a distressed company is usually
structured as an asset deal. In principle, this
structure enables the purchaser to acquire the
valuable assets only and to leave behind the
liabilities.

In case of an acquisition of a distressed company,
one major goal of the purchaser is to avoid legal
risks. Important for this aspect is the fact of
whether the transaction takes place outside or in
an insolvency proceeding.

Il. Acquisition outside Insolvency Pro-
ceedings

1. Challenges by the Insolvency Admin-
istrator

An asset deal transaction may be challenged by
the insolvency administrator if either

= (i) the sale precedes the filing for insolvency
proceedings by three months or less, (ii) the
seller was unable to pay its debt when due at
the time of the sale and (iii) at that time the
purchaser was aware thereof; or

= (i) the sale is concluded subsequent to the
filing for insolvency proceedings and (ii) at
the time of the sale, the purchaser was
aware of seller’s inability to pay its debt when
due.

Moreover, the transaction has to result in direct
damages for the creditors. A challenge by the
insolvency administrator is excluded if the pur-
chaser paid fair market value by way of immediate
available funds (cash transaction). In this case,
purchaser must immediately pay the full purchase
price to seller; in particular, no part of the pur-
chase price must be held back by purchaser
because of an escrow agreement.

In exceptional cases the insolvency administrator
may challenge the asset deal transaction if the
sale is concluded either within the last ten years
prior to the filing of insolvency proceedings or
after such filing provided that the other party had
knowledge at that time of the seller’s intention to
harm the seller’s creditors.



2. MpepnycmoTpeHHOe 3aKOHOM MPUHSATUE
Ha cebs obsA3aTenbLCTB

B npvHuune, gonrn npobnemHon koMnaHum octa-
I0TCA Ha CTOPOHEe KoMNaHuM-npoAasLa, MOCKOMNbKY
TakoBa CTpykTypa asset deal. Tem He MeHee,
obsasaTenbcTBa npoAasLa MOryT MepenTu K Moky-
naTento Ha OCHOBaHMU 3aKOHa B CreaylLwwmx cry-
Yyasax:

=  Ecnu nokynaTtenb npuobpetaeT npeanpustne
M MpoJOoImKaeT OCYLLECTBNATb OEATENbHOCTb
nof NpeXxHWM HauMeHOBaHWEM, TO MO 3aKOHY
oH OepeT Bce obgsaTenbcTBa npoaasLa,
KoTopble ObiNMM  cosdaHbl B npouecce
OCYLLEeCTBMEHNS OedATeNbHOCTU, Ha cebs.
Takoro nepexoga 0653aTenbCTB  MOXHO
nsbexatb nyTeM 3aKnioyYeHus cornawleHus
Mexay npoaaBuUOM M nokynatenem. Tem He
mMeHee, OHO Oyger obsi3aTenbHbiM —Ans
KpeamuTopoB TOJMbKO B TOM criyyae, (i) ecnum
OHM BbInn 06 3TOM yBegOMIIEHbI, unu (ii) ecnn
OHO ObIIO 3aperncTpupoBaHo B TOProBOM
peecTpe 1 odmumanbHo onybnmkosaHo. Ecnu
OTBETCTBEHHOCTb MOKynatens Bce Xe He
UCKMIOYeHa, OHa SIBNSIeTCS HEOrpaHNYeHHOM.

= CormacHo HeMeLKOMYy npaBy Mokynartesnb
BCEro NPeAanpuUsTUS UM CTPYKTYPHOro nop-
pasaeneHna CTaAHOBUTCHA no 3aKOHY
OTBETCTBEHHbIM 3a BCI OeATeNbHOCTb U Ha-
NOTN OT UCTOMHWKOB [0XOAa, Ha4YUCIIeHHbIe C
Hayana nocnefHero KareHgapHoro roga [go
MOMeHTa npuobpeTeHnsa. OTBETCTBEHHOCTb
nokynaTens orpaHudeHa npuobpeTeHHbIMU
aktuBamn. OgHako nepexon o6a3aTenbLCTB He
MOXET ObITb UCKIOYEH cornaweHnem mexay
npoaaBLOM M NOKynaTenem.

=  Ecnu nokynatenb npvobpeTtaeT npegnpuatme
WM ero 4acTb, K HeMy aBTOMaTWUYeCKn nepe-
XoOaT Bce npaea M obAsaHHOCTU MO
CYLLeCTBYIOLLMM TPYOOBLIM JOrOBOPaM.

=  [lprnobpeTeHne HeaABUXMMOro UMyLLLECTBa MO-
XeT HanoXuTb Ha nokKynartens CywecTBy-
towme 3aTpaTbl Ha NIMKBMAAUMIO NOCNEACTBUN
3arpsAsHeHus.

= [lokynatenb moxeT 6bITb 06513aHHLIM BO3Bpa-
TUTb He3aKoHHble cybcuamun, npenocTaBneH-
Hble npobnemHon KomnaHum EBponencknm
Cotoszom.

= [okynatenb MOXET HEeCTM OTBETCTBEHHOCTb
32 HapylleHMe HOPM O KOHKYPEHTOCrnoco6-
HocTu B EC, coBepLUeHHOe NpoaaBLoM.

2. Statutory Assumption of Liabilities

In principle, the liabilities of the distressed compa-
ny remain with the selling company because of
the asset deal structure. However, the liabilities of
the seller may pass to the purchaser by operation
of law in the following cases:

= If the purchaser acquires a business and
continues such business under its previous
name, he assumes, by operation of law, all
liabilities of the seller which have been
created in the conduct of business. This as-
sumption of liabilities can be excluded by an
agreement between seller and purchaser.
However, such an exclusion will only be
binding on creditors (i) if they have been noti-
fied thereof, or (ii) if it has been registered in
the commercial register and was officially
published. If the liability of the purchaser is
not effectively excluded, it is unlimited.

= Under German law, the purchaser of an
entire business or of a business division be-
comes, by operation of law, liable for all
business and withholding taxes accrued from
the beginning of the last calendar year prior
to the acquisition. Purchaser’s liability is li-
mited to the acquired assets. However, the
assumption of liabilities cannot be excluded
by an agreement between seller and pur-
chaser.

= If purchaser acquires a business or a part of
a business, he automatically assumes all
rights and obligations under the existing em-
ployment contracts.

=  The acquisition of real estate can render the
purchaser responsible for existing contami-
nation and clean-up costs.

= The purchaser may be liable to repay unlaw-
ful subsidies granted to the distressed com-
pany by the European Union.

=  The purchaser may be liable for a violation of
competition rules of the European Union
committed by the seller.
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Kak npaBuno, yCTaHOBMEHHbLIN 3aKOHOM nepexon
06a3aTenbCTB HE MOXET OblTb WCKMYEH [O0ro-
BOPOM Kynnu-npogaxu. HecmoTpa Ha 3TO, NOKy-
natenb MOXeT notpeboBaTb rapaHTUi WM KOM-
neHcauuin OT MNpoAaBLa B OTHOLUEHWUM MPUHATBIX
06s3aTenbcTB. Ha npakTvuke nokynartenb OOMmKeH
3HaTb, YTO TaKUe 3aBEPEHNS U KOMMNEHCAUUN MOTyT
ObiITb 6ecnonesHbiMn, ecnu npobriemMHas Komna-
HUS1 paKkTUYeckn HennaTtexecnocobHa. Mpu He-
06Xx0QMMOCTU  MOKynaTenb MOXET nocTapaTbCs
HanTn obecrneveHne, Hanpumep, B hopme OaHKoB-
CKOW rapaHTuun unv yaepxaHuy NoKyrnHoOm LeHb.

lll. MpuobpeTeHne KOMNaHMM Nocrie Hava-
na npouenypbl 6aHKpoTCTBa

Mpu oTkpblTKM npoueaypbl 6aHKkpoTCTBa NpPaBo
pacnopsieHns NMYLLLECTBOM JOJDKHMKA HaXoauTCs
B pykax apbuTpaxHoro ynpasnswoLwiero. Apobut-
pPaXHbl  YNPaBAALWNA MOXET pacnopaguTbes
HEOBWKUMBIM ~ MMYLLIECTBOM  HECKOSNbKUMWU  Cro-
cobamu. TakoBbIMM SBNSAKTCA MNPUHYyAUTENbHAs
npogaxa C TOProB Wnv NpUHYAMTENbHOE YynpaB-
feHMe WM npogaxa Ha OTKPbITOM  PbIHKE.
NHBecTop obnagaeT BO3MOXHOCTbIO MpuobpecTtu
HEeOBMXUMOE UMYLLECTBO B X04€e NPUHYAUTENBHON
NPOA&XMN UNWN NPOAAXN Ha OTKPbITOM PbIHKE.

B pamkax npuvHyauMTENbHOM MPOAAXU UMYLLECTBO
npogaeTcs nuuy, NPeanoxuelleMy Hambonee Bbl-
CoKkylo ueHy. Corrmacme JormkHUKa He TpebyeTtcs.
Pacxogbl Ha NpuHYyAMTENbHYHO Npodaxy BblunMTa-
HOTCS U3 BbIPYYEHHOW Ha ayKuuoHe cyMMbl. OcTaB-
Wwascs cymma pacnpefensieTcs Mexay KpeauTo-
pamMu, 3aasmBLLMMU CBOU Tpe6OBaHVIH, B COOTBET-
CTBUM C oO4vepenHoCcTbio Mx TpebosaHwui. lMocne
MPUHSTUA CaMOro BbIFOAHOIO NPEeArioKeHUsl AeNCT-
BYHOLUMM CyaebHbIM OOMKHOCTHBIM MMLOM MpaBo
COBCTBEHHOCTM Ha UMYLLECTBO NepexoauT nuuy,
cAenaBlUeMY Takoe NPeAsioXeHUe, B TOT XKe MO-
MeHT. Bce o6peMeHeHnst 1 NpaBa Ha HeaBWXUMOe
MMYLLIECTBO NpeKkpawarnTCa Takke B 3TOT MOMEHT,
HO CYLLIECTBYIOT UCKITHOYEHUSI.

Mpun npogaxe Ha OTKPbLITOM pPbIHKE WMYLLECTBO
npogaeTcsa apbuTpakHbIM yrpaBnsioWwmm B popme
«OObIYHOMY CcOenkn ¢ HeaBMXUMOCTbIO. B cBsA3m ¢
ocobeHHOCTAMM BaHKpOTCTBa B AOroBOp Kymmu-
npogaxu MMyLLecTBa A[OMKHbI ObiTb BKMOYEHbI
HeKoTopble chneuunanbHble nonoxexus. Kpome To-
ro, gormkeH OblTb COCTaBneH [OOroBop C Kpeau-
TOpamu, B KOTOPOM PErynmpyloTca Takne Bonpochl,
Kak pacnpegerneHve BbIpyYky U npekpalleHne no-
3emernbHoro gonra. B o6oux BbileykasaHHbIX Cry-
Yyasx nokynartenb MMeeT MpaBO MPeKpalleHns cy-
LLIECTBYIOLLMX OOrOBOPOB apeHAbl, HO CYLLEeCTBYOT
UCKIIOYEHNS.
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As a rule, the statutory assumption of liabilities
cannot be excluded in the acquisition agreement.
Nevertheless, purchaser may demand warranties
or indemnifications from seller concerning the
assumed liabilities. In practice, purchaser must be
aware that these representations and indemnifica-
tions might be valueless, if the distressed seller is
effectively unable to pay. If necessary, purchaser
may look for securities, for example in form of a
bank guarantee or retention of the purchase price.

lll. Acquisition after Commencement of
Insolvency Proceedings

In the case of insolvency the power of disposal
over the property of the debtor is in the hands of
the insolvency administrator. The insolvency
administrator has various methods of utilization for
the real estate property. These are forced sale or
forced management or the open-market sale. An
investor has the opportunity to acquire real estate
property in the course of a forced sale or an open-
market sale.

In the course of a forced sale, the property is sold
to the highest bidder; consent of the debtor is not
required. The costs of the forced sale are sub-
tracted from the auction proceeds. The rest of the
proceeds are distributed between the creditors
which have claimed in accordance with the rank-
ings of their respective claims. Upon the accep-
tance of the highest bid by the acting judicial
officer, ownership of the property is transferred to
the highest bidder at that point in time. All encum-
brances and rights to the real estate property also
terminate at that point in time; exceptions exist.

In case of an open-market sale, the property is
sold by the insolvency administrator in the form of
a “regular’ real estate transaction. Due to the
specifics of the insolvency, certain rules have to
be incorporated into the property purchase
agreement. In addition, an agreement with the
creditors has to be drawn up in which such issues
as the distribution of the proceeds and cancella-
tion of land charges is regulated. In both cases
described above, the purchaser obtains a right of
termination for the existing lease agreements;
exceptions exist.



1. OTcyTCcTBMe puUcka ocnapuBaHus caen-
KM apOuUTpaXHbIM yNpaBnsowmm

OaHMM 13 rnaBHbIX MPenMyLLECTB nNpruobpeTeHns
KOMNaHuW nocrne Havyana npoueaypbl 6aHKpoTCTBa
ABMSETCA OTCYTCTBME MNPaBOBbIX PUCKOB B OTHO-
LUEHWN BO3MOXHOrO OCMapvBaHUs CAenkn apbuT-
paXHbIM yNpasnsloLLUM.

2. Tlepexon obsizaTenbCTB B CUITy 3aKOHA

OpyrvM BaXKHbIM MpenmyLLecTBoM npuobpeTeHus
KOMNaHuW nocrne Havyana npoueaypbl 6aHKpoTCTBa
ABMNSETCA TO, YTO 06sA3aTenbCTBa, BO3HMKLIME A0
BaHKpoTCTBa KOMMNaHWW, BKMoYas o06sA3aTenscTea
M3 TPyOoOBbIX [OrOBOPOB, OObLIYHO OCTaKTCS Ha
CTOpOHe KOMNaHuW-GaHKpoTa W Mokynatenb He
0bs3aH GpaTb Mx Ha cebs. VcknmovawTca pgaxe
Takme obsizaTenbcTBa, Kak 0053aTenbcTBO MO
NPOOOIMKEHNIO OCYLLECTBMNEHNS OESATENbHOCTN Nog
NpexHUM HaumeHoBaHvWeM U obs3atenbctea Mo
ynnaTte HarnoroB Ha npeanpuHMMaTenbCTBO. TeMm
He MeHee, [pYron BbllleyKa3aHHbIA Mepexon
06sa3aTenbcTB No 3akoHy (cM. . 11.2) octaetca He
3aTPOHYTbIM  MpPW  BCTYNNEHUM KOMNaHum B
npouenypy 6aHkpoTCcTBa.

YUTto kacaeTcqa gorosopa Kynnu-npogaxu, To 34ecb
MOKyNaTesno O4YeHb CIIOXHO MOSy4YnTb Kakue-nmbo
rapaHTum  vnuM  KomneHcaumun.  ApbutpakHbIn
yNpaBnsoWmMin MOXET HacTOsATb Ha TOM, YTO ero
3HaAHUA O KOMMaHUKN-O6aHKPOTE OrpaHUYeHbl U YTO
CYLLIECTBYIOLLIME PUCKN YK€ TMOKPbITbl  HU3KOM
NOKynHoM LeHon. OCHOBHOM Lienbio apbutpaxkHoro
ynpaensiowlero Asnsietcs nsbexatb cOOCTBEHHOWN
NINYHOWN OTBETCTBEHHOCTW. Takas OTBETCTBEHHOCTb
MOXET BO3HMKHYTb, €CMN OCTaBLUMXCHA B KOMMaHUK
CcpeacTB He4OCTATOYHO ANS YAOBNETBOPEHUS BCEX
TpeboBaHUN MO rapaHTUsIM M KOMMEHcauMsaMm U3
[oroBopa Kynnu-npogaxu.

1. No Risk of Challenges by the Insol-
vency Administrator

One of the major advantages resulting from an
acquisition after the commencement of insolvency
proceedings is that there is no legal risk with
respect to a potential challenge of the transaction
by the insolvency administrator.

2. Statutory Assumption of Liabilities

Another major advantage resulting from an acqui-
sition after commencement of insolvency proceed-
ings is that the pre-insolvency liabilities, including
those resulting from employment contracts ac-
crued prior to the commencement of insolvency
proceedings, usually stay with the insolvent com-
pany and do not have to be assumed by the pur-
chaser. Even the liabilities for the continuation of
the business under the previous business name
and the liabilities for business taxes are excluded.
However, the other above-mentioned assumption
of statutory liabilities (see 1. Il. 2) remains unaf-
fected from the commencement of insolvency
proceedings.

With respect to the acquisition agreement, it is
very difficult for the purchaser to get warranties or
indemnifications. The insolvency administrator
may argue that his knowledge of the insolvent
business is only limited and that the existing risks
are already covered by the low purchase price.
One major goal of the insolvency administrator is
to avoid his own personal liability. Such a person-
al liability may accrue if the amount left in the
insolvent company is not sufficient to cover claims
for warranties or indemnifications in the acquisi-
tion agreement.
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J. CueHapuu Bbixoda UHBECTOPOB

. PasnunyHble cueHapum

CyliecTByeT MHOXECTBO CLieHapueB Bbixoda WH-
BecTopa. AKUMN KOTUPYIOLLMXCS KOMMAHUA MOryT
ObITb NpofaHbl Ha OupXke WM NyTEM MaccOBOW
npodaxu. AKUUW B 3aKPbITOA KOMMaHUM MOXHO,
Kak npaewuro, NpogaaTb No YacTHOMY COrfalleHuIo ¢
y4yeToM onpefeneHHbIX OrpaHUYeHnI, yKasaHHbIX B
ycTaBe U/unu B LOroBOPe akUMOHEPOB KOMMaHUW.

Bo3moxxHOWM anbTepHaTUBOM Npodaxe MOXET ObiTb
CNUAHME KOMMNaHu1 nyTem obLLero npaBonpeemMcT-
Ba, Kak npaBuno, B obMeH Ha BbIMyCK HOBbLIX aK-

LINA.

Bbixoa u3 nHBectuumin obblMHO obnaraeTcs Hamno-
roMm Ha MpPUPOCT KanuTana Ha ypoBHe npoasLa.
HanoroBsble nocneactBus onvcaHbl BbilEe B YacTu
E..

Huxe npeactaBlfieHbl onpeneneHHble MOoJ1oXKeHUA
yCTtaBa n/vnn cornaweHus y4aCTHUKOB (aKLI,I/IO-
HepOB) 3aKpbITbIX KOMMaHW1, UMerLmx Oeno co
CueHapuamMum Bbixoaa.

Il. YnpaBneHue npoueccom Bbixoaa

Begywun uvHBECTOop O0OObLIMHO XenaeT [OoroBo-
PUTLCS C MUHOPUTAPHBLIMU Y4aCTHUKaMM (aKLMOHe-
pamu) B COrfalleHUN y4acTHMKOB (aKLMOHEPOB) O
TOM, YTO MaXOpUTapHbIA YYACTHUK (aKLMOHep)
obnagaet KOHTporem Hag npouenypon Bbixoda.
BaxHON 0COOEHHOCTLI0, B 4ACTHOCTWU, SIBMNSIETCSA
peLleHre, MO KOTOPOMY KOHCYIbTaHTbl Y4aCTHMKOB
(aKuMoHepOB) NPUBMNEKAKTCS K MpoLeaype BbIXO-
0a, npexage BCero, WHBECTUUMOHHbIE ©OaHKu,
KOHCYNbTaHTbl MO KOPMOpPaTMBHBIM (PUHAHCAaM,
opUCTbl, Oyxrantepbl M T.4. MaxoputapHbIn
YYaCTHUK (aKumoHep) OBbIMHO XOYeT, YTOObI «ero»
KOHCYNnbTaHTbl B3AnM Ha ceba  pyKOBOACTBO
NpOLECCOM.

lll. MNMepBuyHOe pasmeweHue akuun (IPO)

Bo BpemeHa 9ddeKTMBHOrO pblHKA Kanutanos
NnepBUYHOE pa3MeLLieHne akuuin MoXeT ObiTb Npea-
noYTUTENbHBIM CMNOCOGOM BbIXOA4A, WU CTOPOHbI
MOryT YCTaHOBUTb 3TO MPeAnoyYTeEHME B JOrOBOpE.
IPO paet BO3MOXHOCTb MHBECTOpaM BecTu cebs
no-pasHoMy B OTHOLUEHMM CBOMX akumn. B TO
BpeMs Kak onpefeneHHble MHBECTOPbl cTapalTcs
OKOHYaTEeNbHO pPacnopsanTbLCA CBOMMU WHBECTU-
UMAMWN B TEYEHWe OMnpederneHHOro cpoka (Hanpw-
Mep, NpsiMble 4YacTHbl€ WHBECTOpPLI), WX CTpa-
Termyeckne napTtHepbl MOryT ObITb 3auMHTepeco-
BaHbl B ANUTENbHbIX HENPEPbIBHBIX OTHOLUEHUSAX B
KayecTBe aKLUMOHEepPOB C MX COBMECTHOM LieneBon
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J. Exit Scenarios for Investors

I. Scenarios

The scenarios of an exit can be manifold. Shares
in a publicly traded company may be sold on the
stock exchange or by way of a bulk sale. Shares
in a privately held company can typically be sold
by way of a private agreement subject to certain
limitations of the articles for associations and/or a
shareholders’ agreement of the company.

Potential alternatives to a sale may be a true
merger of a company by way of general legal
succession, typically in exchange for the issuance
of new shares.

An exit from an investment basically triggers
capital gains tax at seller level. The tax conse-
quences are described in E. above.

The following outlines certain provisions of typical-
ly privately held companies dealing with exit sce-
narios in the articles of association and/or a
shareholders’ agreement.

Il. Management of the Exit Process

A lead investor typically wishes to agree with
minority shareholders in a shareholders’ agree-
ment that the majority shareholder is in control of
the exit process. Important feature is, inter alia,
the decision on which advisors of the sharehold-
ers shall be retained in the exit process, in particu-
lar investment banks, corporate finance advisors,
lawyers, accountants, etc. The majority share-
holder typically desires that “his” advisors take the
lead in the process.

lll. Initial Public Offering (/IPO)

In times of efficient capital markets, the IPO may
be a preferred exit device and the parties may
contractually agree on this preference. The IPO
allows the investors to behave differently with
regard to their respective shareholding. Whereas
certain investors seek to finally dispose of their
investment within a certain time frame (e.g. pri-
vate equity investors), their strategic partners may
be interested in a long-term ongoing shareholder
relationship with their joint target company.



KOMMaHWEN.

LLinpoko pacnpocTpaHeHa cuTyaumsi, Korga CTopo-
Hbl JOroBapuBalTCA O Nepuoge BpEMEHU B OTHO-
weHun npegnonaraemoro IPO. CTOpOHbI MOryT
ofHoBpeMeHHO ¢ nogroToskon k |IPO Takke ocy-
LLeCTBNATbL BbIXOA MyTEM MPOAAKM MpeanpuaTms
KOMnaHum Ton e oTpacnu («dual track», cm. J.
V).

Ecnu ocywectensertcs IPO, Ha akunmoHepoB 00bIY-
HO HanarawTca onpegeneHHble 06s3aTenbCTBa,
Hanpumep, Ha Cpok OT 6 Ao 12 mecsiueB B OTHO-
LWeHUN OaHKOB-SMUTEHTOB W/wnu Gupxu. Akumo-
Hepbl MOTyT Takke JOrOBOPUTBLCS Mexay cobon 06
yCTaHOBMNEHMUN OMNpPeAerieHHbIX NpaBuii B OTHO-
LEHUN TOrO, KaKk OHWM MOTYT OrpaHuM4MBaThb U oTAa-
BaTb NPUOPUTET TEM WM UHBIM NPOAaXaM Npu ux
HanMuun. 3TO BO3MOXHO, €CNMM NPOAaXu Ocy-
LLIECTBNAIOTCA HE NyTEM MacCOBOW MPOLaXM, a Ha
oupxe. O4yeBMOHO, YTO OCHOBHbIM MWHTEPECOM
BCEX CTOPOH SIBNSAETCA 3awuta OMpXKeBOW MOKyM-
HOW LEeHbl B CllyYyae CyLeCTBEHHOM HEOTNOXHOCTHU
pacrnopsiKeHUs1 akUUsMU.

IV. Mpopaxa B pamkax ogHOM oTpacnu

CraHpapTHon anbTepHatuBon IPO gaBnsietcs Tak
HasblBaemMasi npogaxia B pamMkax OOHOW oTpacnu,
T.e. NpoJdaxka BCEX UMM MOYTU BCEX pa3MeLLEHHbIX
aKkuMn LeneBoM KOMMaHWW, Kak npasBuno, nytem
OpraHM3oBaHHOM npoaaxu/Ha aykumoHe. Kpowme
TOro, aKTMBbl TAKOW KOMMAHWM U/Unun ee OoYepHUX
KOMMNaHui MoryT ObiTb npoAdaHbl MO OOroBopy C
TpeTbum nuuom (asset deal). Ewe ogHum Bapu-
aHTOM npoLeaypbl Bbixoga MOXeT ObiTb pekanuTa-
nu3aums, npu KOTOPOM aKUMOHEepbl MbiTalTCA
nonyunte npubbifib OT CBOMX WHBECTMUMIA NpU
MOMOLLWM OLHOMO MMM HECKOMbKUX KPYMHbIX OAUBU-
OEeHO0B, KOTopble MOryT (hMHaHCMPOBATLCA NMyTeEM
NPUHATMA Ha cebsi ueneBon KomnaHuen Gyaymx
ponros. (B OTHOLWEHMM HamnoOroBbiX MOCNEACTBUN
cM. vyacTb E. )

Mpn npogaxe KOMMaHMM TOW >Xe OTpacin MUHO-
puTapHble akuMoHepbl 06bl4HO TpebykT npeno-
CcTaBneHus UM npasa cnegoBaHus (tag-along right)
B OTHOLUEHUWN MaXOpUTapHbIX aKUMOHEPOB, KOTO-
pble MNO3BOMAT MWHOPUTaPHbLIM  akuMoHepam
npogaTb CBOM akuMy COBMECTHO C MaXOpUTapHbIM
aKLMOHEpOM.

O6paTHoM CTOPOHON NpaBa CriefOBaHNs ABNSETCS
npaeso 6GonbwwuHcTBa (drag-along right). TNpaso
HonblMHCTBa obecneymBaeT BO3MOXHOCTb Maxo-
puTapHbiXx akumoHepoB npogatb 100 % akuun ue-
neBoW KOMNaHWMKU, JOCTUrHYB NPU 3TOM HauBbICLLEN
ueHbl. [paBo OonblMHCTBA #ABNSeTCH O0ObIYHO

It is common that the parties agree on the time
horizon with regard to an intended IPO. The par-
ties may simultaneously with the preparation of
the IPO also pursue the exit by way of a trade
sale (“dual track”; see J. 1V.).

If the IPO happens, the shareholders will typically
be subject to certain lock-up obligations, e.g. for a
period of 6 to 12 months, vis-a-vis the issuing
banks and/or the stock exchange. The sharehold-
ers may internally also agree on certain rules on
how they may limit and prioritize any sales if any if
they are not being made by way of a bulk sale, but
rather through the stock exchange. Obviously, the
main concern of all parties is to protect the stock
purchase price in case of substantial disposal
pressure.

IV. Trade Sale

The standard alternative to the IPO is the so-
called trade sale, i.e. a sale of all or almost all
outstanding shares in the target company, typical-
ly by way of an organized sales/auction process.
Alternatively, the assets of such company and/or
its subsidiaries may be sold in a third party trans-
action (“asset deal”). A further exit alternative may
be a recapitalization by which shareholders seek
a return on their investment through one or more
jumbo dividends which may be financed by the
assumption of further debt by the target company.
(For tax consequences please see E. ).

In case of a trade sale, the minority shareholder
will typically request a tag-along right vis-a-vis the
majority shareholder which allows the minority
shareholder to co-sell its shareholding together
with the majority shareholder.

The reverse side to the tag-along right is the drag-
along right. The drag-along right shall secure the
majority shareholders’ position to sell 100 % of the
target company shares, thereby generally achiev-
ing a higher purchase price. The drag-along right
is typically an undertaking of the minority share-

109



0653aHHOCTBI0O  MWHOPUTAPHOrO  akuuMoHepa B
OTHOLLUEHWNN MaxopuTapHoro. MaxopuTapHbIi ak-
LUMOHEP MOXET TakkKe NblTaTbCHA 3aluTUTb CBOE
npaBo GOMbLUMHCTBA NyTEM MOMYYEHUS] OT MMUHO-
pUTapHOro akuMoHepa AOBEPEHHOCTU C TEM, YTO-
6bl NpoJaTb KOMNAaHWIO B paMKax TOW e oTpacnu
6e3 kaknx-nmbo npobnem.

MWHOpUTapHbIA akLMOHEP MOXET MonbiTaTbCs O0-
OuTbCA CBOEW 3alUMTbl B OTHOLIEHUN NpaBa 6orib-
LUMHCTBA MaXOPUTapPHOro akuMoHepa, 4OroBOpuUB-
LUMCb O TOM, YTO npoaaxa

- ocywiecTBndeTcqa aAnd MUHOPUTapPHbIX akuno-
HEepOB Ha TeX Xe YyCrnoBUdax, YTO YCTaHOBJIEHbDI
ana MmaXKoputapHbiX akLMOHEPOB,

=  (Npu onpegeneHHbIX CLeHapusix) CcoaepXuT
MUHUMarnbHYO LUeHy (Hanpumep, B 3aBu-
cumocTu ot EBIT unu EBITDA) un

= He MOXeT OblTb OcCylLlecTBNeHa B pamKax
BHYTPUrPYNMnoBOW CAENKN Mexay Maxo-
pUTapPHBIMK aKUMOHEPaMU.

V. MWHble BUAbI pacnopsikeHus

MHble Buabl pacrnopsikeHns Jonamun  (akumsimm)
YyacTo TpebylT MonyveHus cornacus, Hanpumep,
npaBneHns WnuM akuMOHepoB, a Takke [OOMKHbl
yunTbiBaTb MpPaBO MNPEVMMYLLECTBEHHOW MOKYMKU
OPYrnX y4acTHUKOB (aKLMOHEpPOB).
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holder vis-a-vis the majority shareholder. The
majority shareholder may possibly seek to protect
his drag-along right by obtaining a proxy from the
minority shareholder in order to smoothly effec-
tuate the trade sales process.

The minority shareholder may seek to obtain
protection regarding the drag-along rights by the
majority shareholder by agreeing that the disposal

. is being made at the same conditions for the
minority shareholder as the conditions
agreed upon the majority shareholder;

. (in certain scenarios:) contains a minimum
price (e.g. EBIT or EBITDA related) and

. may not be an intra-group transaction of the
majority shareholder.

V. Other Disposals

Other disposals of shares in a privately held com-
pany are often subject to consent requirements,
e.g. by the board or the shareholders and rights of
first refusal of the other shareholders.





