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POELLATH has one of the largest and most experi-
enced fund structuring practices in continental Eu-
rope, with locations in Berlin, Frankfurt and Munich,
and around 60 professionals. It is a market leader in
the structuring of private equity funds in Germany,
and maintains strong relationships with local law firms
in jurisdictions outside the country. The firm advises
initiators of, and investors in, private equity funds and
worldwide fund participations in the area of alternative
investments. The team has extensive expertise in fund
structuring; advice regarding the Alternative Invest-
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1. Market Overview

1.1 State of the Market

Germany is frequently used by advisers and managers
for the formation of venture capital, private equity and
similar closed-end alternative investment funds (AlFs),
as well as for retail funds whenever the manager of the
respective investment fund is located in Germany - ie,
Germany is generally not used as a domicile for struc-
turing alternative investment funds or retail funds by
non-German advisers or managers. Typically, German
private equity or venture capital funds are structured
as limited partnerships that are transparent for Ger-
man tax purposes.

German resident institutional investors and German
family offices are frequent targets of fundraising activi-
ties for venture capital, private equity and similar alter-
native investment funds located in Germany or various
other jurisdictions around the world.

2. Alternative Investment Funds

2.1 Fund Formation

2.1.1 Fund Structures

The typical legal forms of investment funds used in
Germany are limited partnerships, investment stock
corporations and contractual funds with no legal per-
sonality of their own (Sondervermégen). The most fre-
quently used legal form for private funds is the limited
partnership, whereas retail funds, undertakings for the
collective investment in transferable securities (UCITS)
funds and real estate funds are more often structured
as contractual funds. A key difference is that a limited
partnership is transparent for German tax purposes,
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whereas the rules of the German Investment Tax Act
apply in respect of corporate fund structures and con-
tractual funds treating such funds as opaque entities.

2.1.2 Common Process for Setting Up Investment
Funds

The process for setting up an investment fund in Ger-
many differs for registered sub-threshold managers
and fully licensed managers of alternative investment
funds. The regulation of investment funds in Germany
is primarily exercised through the regulation of the
respective manager, who is required to apply for a full
licence or to be registered with the German supervi-
sory authority for financial services (BaFin) under the
German Investment Code (KAGB). The KAGB imple-
ments the European Alternative Investment Fund Man-
agers Directive (AIFMD) rules into German law.

Registered Managers - Registration Process
Availability

This registration process is available to certain small
or medium-sized managers only. The most important
category of these small to medium-sized managers
is known as a “sub-threshold manager” under the
AIFMD and KAGB. In practice, many German alterna-
tive investment fund managers outside the real estate
area still fall within this category.

Sub-threshold managers under the KAGB are man-
agers with assets under management of not more
than EUR500 million with no leverage at fund level, or
not more than EUR100 million if there is leverage at
fund level, and who manage so-called special alter-
native investment funds (“Special AIFs”) only. Special
AlFs are AlFs whose interests or shares may only be
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acquired by professional investors or semi-profes-
sional investors (ie, non-retail funds).

Registration procedure

The registration process is relatively simple. It requires
the submission of a registration request together with
certain documents on the manager and the invest-
ment fund(s) the manager intends to manage (such
as the fund’s anticipated strategy and investor base
and the manager’s articles of association). In addition,
a Special AIF may not require the investors to pay in
capital in excess of their respective original capital
commitment.

Ongoing compliance issues

An advantage of the registration is that only a few
provisions of the KAGB apply to “registered-only”
managers — mainly the provisions on the registra-
tion requirements, some ongoing reporting require-
ments and the general supervisory powers of BaFin.
However, fund-specific requirements do not apply
to “registered-only” managers and their funds. In
particular, the depository requirements and market-
ing requirements do not apply, nor do the additional
requirements of the KAGB for fully licensed managers,
except that certain additional internal governance and
reporting obligations apply to the extent that any debt
funds are managed which may even be lifted to some
extent if the current proposal of the law implementing
the recent revision of AIFMD (“AIFMD II”) is adopted.

In exchange for such light regulation, “registered-only”
managers do not benefit from the European market-
ing passport under the AIFMD. A registered manager
can, however, opt to become a fully licensed manager
(or upgrade to be a European Venture Capital Fund
(EuVECA) manager). Since 2021, “registered-only”
managers are required to audit their annual finan-
cial statements. Such audit must include a review of
compliance with the KAGB and German anti-money
laundering law.

Fully Licensed Manager - Licensing Process
Availability

Fund managers who do not qualify for a registration
or who opt to upgrade must apply for a full fund man-
agement licence with BaFin under the KAGB. A full
fund management licence opens a door for manag-
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ers to market funds to retail investors, and also gives
access to the marketing passport under the AIFMD.
Retail investors are neither professional nor semi-pro-
fessional investors.

Licensing procedure

The licensing procedure is a fully fledged authorisation
process with requirements equivalent to the require-
ments for granting permission under Article 8 of the
AIFMD or Article 6 of the UCITS Directive. The licens-
ing procedure checks requirements such as sufficient
initial capital or owned funds, adequate experience of
the directors, sufficiently good repute of the directors
and shareholders, and organisational structure of the
manager.

Ongoing issues

The licensing of the manager results in the manag-
er being subject to the entirety of the KAGB, which
entails the following in particular:

« the appointment of a depositary for the funds;

+ access to setting up contractual funds;

+ adherence to the corporate governance rules for
funds set up as investment corporations or invest-
ment limited partnerships (so-called Investment
KGs);

« adherence to the fund-related requirements of the
KAGB;

+ adherence to the pre-marketing and marketing
rules of the KAGB;

+ access to the marketing passport under the AIFMD
or UCITS Directive;

+ access to the managing passport under the AIFMD
or UCITS Directive; and

+ adherence to the reporting requirements of the
KAGB.

2.1.3 Limited Liability

Investors admitted to investment funds in Germany
typically benefit from limited liability. As limited part-
ners of a limited partnership, which is the most fre-
quently used structure for alternative investment funds
in Germany, their liability in relation to third parties for
obligations of the fund is limited to their respective
liability amount registered with the commercial reg-
ister of the respective fund partnership. The liability
amount is typically a small portion (ie, 0.1%) of their
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capital commitment or a small fixed amount. Once this
portion of their capital commitment has been contrib-
uted to the alternative investment fund, their liability in
relation to third parties ceases to exist.

Regarding the relationship of the investors to the alter-
native investment fund itself, the liability is restricted
to the unpaid portion of the investor’s capital com-
mitment. For fund structures other than limited part-
nerships, an even stricter limitation of liability applies.
Legal opinions are commonly issued to confirm such
limitation of liability.

2.1.4 Disclosure Requirements

For the usual AlFs that are marketed to non-retail
investors, there is no legal requirement to issue a
private placement memorandum (PPM); however, all
fund managers are subject to the SFDR disclosure
obligations and disclosures under Article 23 of the
AIFMD must be provided if the fund is marketed under
the AIFMD. In any case, a PPM is often produced
for all AlFs to ensure that the investors are informed
— completely and correctly, and in a non-misleading
manner — about the respective AlF, its management,
its investment strategy, the risks associated with an
investment and the expected tax consequences of the
investment. These disclosures are recommended in
order to avoid the liability of the sponsor or managers
under general prospectus liability rules.

If the fund is marketed to semi-professional investors,
a key information document (KID) must be produced.

There are annual reporting requirements for manag-
ers of retail funds and managers of non-retail funds.
There are also semi-annual reporting requirements
for contractual funds and investment stock corpora-
tions (AG) with variable capital. The reports need to
be published.

Furthermore, notification requirements implementing
Council Directive (EU) 2018/822 for cross-border tax
arrangements apply for intermediaries of funds (usu-
ally the fund manager).
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2.2 Fund Investment

2.2.1 Types of Investors in Alternative Funds
During the last two decades, alternative funds have
experienced a considerable and increasing capital
inflow from German institutional investors, in particu-
lar professional pension schemes, insurance com-
panies, pension funds and banks, CTAs and public
investors which are often motivated by reasons of
broader structural economic policy. Institutional inves-
tors often use managed accounts set up as single or
group investor funds. Whereas, the majority of inves-
tors used to invest via large open-end fund vehicles
allowing for a portion (mostly 20%) to be invested in
closed-ended AlFs, due to a recent expansion of the
regulatory toolbox for German investment funds, an
increasing number of investors uses asset class vehi-
cles structured as closed-end funds for alternative
investments.

2.2.2 Legal Structures Used by Fund Managers
Legal structures depend on investors’ specific require-
ments and preferences. The legal structures for pri-
vate funds in which most types of investors are usu-
ally prepared to invest are limited partnerships and,
particularly regarding real estate, contractual funds.
However, specific structural requirements apply for
certain types of investors.

Certain non-taxable or tax-exempt investors, includ-
ing most pension funds, can only invest in business-
type partnerships if certain conditions and thresholds
are met. Investments by semi-transparent investment
funds have to check the eligibility of investments in
closed-end funds on a case-by-case basis. Gener-
ally, eligibility of closed-end funds for certain types
of open-end funds is subject to legislative review due
to ESMA’s review of the Eligible Assets Directive con-
cerning UCITS on the one hand and German domestic
legislation intending to attract institutional money for
investments in infrastructure, energy transition and
innovation on the other hand.

German pension funds that are subject to German
domestic insurance regulation (Solvency | investors)
usually prefer investment funds that are managed by a
regulated manager. Requirements regarding the prov-
enance and regulatory status of the fund depend on
the classification of the fund. For private equity funds,
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fund vehicles and managers that have their seats with-
in an EU/EEA country or Organisation for Economic
Co-operation and Development (OECD) member
state and that have a manager regulation that is at
least comparable to the regulation of a sub-threshold
alternative investment fund manager (AIFM) are suf-
ficient. For a fund to qualify as a private equity fund,
it needs to be closed-ended and may only invest in
certain types of corporate finance instruments. Funds
with investment policies covering instruments beyond
equity and equity-like instruments require special
scrutiny in this respect. Recent legislation has clarified
that private equity funds may also be used to invest
in both equity and debt of public—private partnership
and other infrastructure projects. For all other types
of funds, only EU/EEA vehicles with full-scope AIFMs
with an EU/EEA seat are eligible as AIF investments.

Interests in closed-end funds held by Solvency | inves-
tors or Solvency Il investors need to be transferable
without the prior consent of the general partner, man-
ager or any other investor, as long as the interests are
transferred to another institutional (or other creditwor-
thy) investor. At the same time, the fund documents
might need to contain specific language clarifying that
an interest can only be transferred upon the prior writ-
ten consent of a trustee appointed by the investor to
safeguard the investor’s assets, dedicated to covering
a client’s claims against the insurer.

2.2.3 Restrictions on Investors

There are no general restrictions for investors invest-
ing in investment funds. However, certain restrictions
apply to specific types of investors — eg, Solvency
| investors may not invest in investment funds that
directly invest in working capital or consumer credits.

German insurance companies (Solvency Il investors)
have certain transparency requirements due to the
prudent person principle under Solvency Il. Investors
usually require look-through information on the basis
of a standardised tripartite reporting template. Moreo-
ver, Solvency Il investors are subject to capital require-
ments, which are determined by risks in connection
with investments, among other factors. Unleveraged
closed-end funds are privileged in that respect. Insur-
ers allocating investments to their long-term equity
investments may enjoy even lower capital require-
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ments; requirements on the side of the investing insur-
ers are about to be relaxed based on an amendment
of the Solvency Il Directive as part of the Solvency I
Review 2020.

Fund managers wishing to attract commitments by
banks also have to accommodate the increasing
transparency requirements under the Capital Require-
ments Regulation (CRR) — eg, in order to avoid invest-
ing banks having to fully back their investments with
regulatory own funds (funds that institutions must
have to absorb losses and comply with EU legisla-
tion). Irrespectively of such requirement, banks are
facing higher risk weights allocable to their equity
investments from 100-150% up to 250% for non-
speculative equity investments during a transitional
period starting in 2026 and ending in 2030.

ESG concerns are on the agenda of an increasing
number of investors. Some institutional investors
are already subject to statutory ESG obligations —
eg, pension funds have to consider ESG aspects in
connection with their business organisation and risk
management, and are obliged to be transparent with
regard to their handling of ESG factors. Solvency I
investors have to consider sustainability aspects as
part of the prudent person principle.

2.3 Regulatory Environment

2.3.1 Regulatory Regime

BaFin is responsible for regulating funds and fund
managers.

In Germany, the management of investment funds is
regulated by the KAGB, which implements the AIFMD
and the UCITS Directive. The law requires that the
manager is fully licensed or registered with BaFin
under the KAGB. If a fund is internally managed, then
the fund itself needs a licence or registration.

For details on investment limitations and other rules
applicable to alternative funds, see 2.4 Operational
Requirements.

2.3.2 Requirements for Non-Local Service
Providers

There is, in general, no registration or regulation
requirement for non-local service providers such as
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administrators, custodians and director services pro-
viders. However, when a German manager outsources
portfolio or risk management, the delegate must be
authorised or registered in their home country. In addi-
tion, any delegate domiciled outside of the EU must
appoint a domestic authorised agent to whom notifi-
cations and service of process can be effected by the
respective German authority.

An outsourcing delegate who provides services fall-
ing under the Markets in Financial Instruments Direc-
tive (MIiFID) will be subject to a licence requirement
under the German Banking Act (KWG) or the recently
introduced German Securities Institutions Act (WpIG)
if they actively solicited the relationship with the man-
ager (as opposed to reverse solicitation). Acting as a
tied agent for such services is also possible.

If German regulatory law requires a depositary for a
German AIF, the depositary — or at least a branch of
the depositary — must be domiciled in Germany.

2.3.3 Local Regulatory Requirements for Non-
Local Managers

EU Fund Managers

EU fund managers are allowed to perform fund man-
agement services under the AIFMD passport regime
with regard to German Special AlFs. They may also
use the AIFMD passport to provide other services and
ancillary services (such as MiFID investment advice or
discretionary individual portfolio management).

Non-EU Managers

Non-EU managers are currently not allowed to per-
form fund management services in Germany. This
might change in the future with regard to AlIFMs in
those countries for which the passporting regime
under the AIFMD for third-country managers will even-
tually become effective.

Outside of providing fund management services (eg,
managed account solutions), non-EU managers may
provide certain regulated services in Germany, such as
investment advice or discretionary individual portfolio
management. This requires either that the services are
in the scope of an existing relationship with the Ger-
man manager or that the relationship is established at
the initiative of the German client (reverse solicitation).
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As an alternative, such service providers may apply
to BaFin for an exemption from the German licence
requirements (which is a lengthy process).

2.3.4 Regulatory Approval Process

The registration procedure for a sub-threshold man-
ager is comparatively simple and takes about one
month. A full licensing procedure varies between four
and 10 months, or even more. However, sub-thresh-
old managers should prepare early for the full licens-
ing procedure if passing the threshold is foreseeable
because draft law which is likely to be adopted will
provide for exclusion periods after which the appli-
cation for a full licence will be deemed withdrawn if
an applicant fails to fully answer requests for further
information of BaFin. For the details on registered and
fully licensed managers, see 2.1.2 Common Process
for Setting Up Investment Funds.

2.3.5 Rules Concerning Pre-Marketing of
Alternative Funds

A stricter regulation of pre-marketing activities and of
the content of marketing materials has applied since
the harmonised European regime for pre-marketing
of alternative investment funds came into force in
August 2021 (Directive (EU) 2019/1160 and the related
Regulation (EU) 2019/1156). The European marketing
regime provided by the EU Directive only applies to
marketing activities by, or on behalf of, EU managers.

The German Implementation Act, however, extends
the EU pre-marketing rules to non-EU managers. The
commencement of pre-marketing of an AIF in Ger-
many by a German or non-German manager (except
for “registered-only” managers) needs to be notified
to BaFin directly or through the respective regulator
of an EU manager, and any subscription by German
investors within 18 months following the commence-
ment of pre-marketing will require adherence to the
formal marketing notification and, thus, precludes
reverse solicitation.

2.3.6 Rules Concerning Marketing of Alternative
Funds

Germany understands marketing activities to be any
direct or indirect offering or placement of units or
shares in an investment fund. Reverse solicitation is
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currently not regarded as marketing, but its scope is
further limited due to the pre-marketing regime.

Marketing materials must be in line with the European
Securities and Markets Authority (ESMA) guidelines
on the fair and not misleading standard of the content
of marketing materials. These guidelines mirror the
rather strict rules under the MiFID regime.

For placement activities in Germany by EU “regis-
tered-only” or non-EU managers, the BaFin FAQs
maintain the position that placement by a manager,
in particular, takes place with regard to a fund if:

« the fund has been established (ie, first closing with
investors); or

« the terms of the fund are ready to be sent for
acceptance to investors.

Such FAQs also stipulate that reverse solicitation —
ie, the approach of a manager by a German investor
on its own initiative — will be permissible even on the
basis of general advertisement activities of such man-
ager if unrelated to particular funds.

2.3.7 Marketing of Alternative Funds

AlFs can basically be marketed to retail and non-retail
investors. However, alternative funds that are closed-
end Special AlFs can only be marketed to professional
and semi-professional investors. The EUVECA regime
and the European long-term investment funds (ELTIF)
regime apply to the marketing of EUVECA funds and
ELTIF funds in the EU and in the EEA.

2.3.8 Marketing Authorisation/Notification Process
The marketing of alternative funds requires an authori-
sation by BaFin or at least a European marketing
passport under the AIFMD, except for marketing by
German sub-threshold managers.

Depending on the type of investment fund and wheth-
er or not retail investors are targeted, the notification
process and the materials to be presented to BaFin
vary.

To the extent an EU-AIFM has notified the market-

ing of an AIF in Germany to its local regulator, BaFin
generally only reviews whether the notification and
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materials provided by such local regulator are com-
plete, and marketing may already commence when
such local regulator has informed the EU-AIFM of the
submission to BaFin.

2.3.9 Post-Marketing Ongoing Requirements

As explained in 2.1.4 Disclosure Requirements,
there are annual reporting requirements for manag-
ers of retail funds and managers of non-retail funds.
There are also semi-annual reporting requirements for
contractual funds and AG with variable capital. The
reports need to be published.

2.3.10 Investor Protection Rules

As explained in 2.3.1 Regulatory Regime, Germany
recognises the concept of Special AlFs, which are
AlFs whose interests or shares may only be acquired
according to the fund documents by professional
investors within the meaning of the AIFMD or by semi-
professional investors. Special AlFs themselves are
either subject to a lighter regulatory regime than retalil
funds (in the case of fully licensed managers) or are
not subject to a regulatory regime at all (in the case
of a German sub-threshold manager, except for debt
funds).

2.3.11 Approach of the Regulator

In the authors’ experience, BaFin is generally co-oper-
ative and open to discussions. Expected timeframes
can sometimes be an issue, particularly where BaFin
is requested to answer questions on new issues.

BaFin regularly takes enforcement actions, with
enforcement usually being a proportionate, step-by-
step approach. Often, BaFin just issues a request for
explanations as a warning and takes further actions
only if the answers are not satisfactory.

2.4 Operational Requirements

The investment-type restrictions for regulated general
special funds translate only into assets that can be
valued at fair value and risk diversification. In prac-
tice, regulated special funds are often set up under
a specific fund category (eg, special funds with fixed
investment guidelines). Accordingly, for these funds,
investment-type restrictions apply based on the cho-
sen fund category and individualised investment
guidelines (eg, real estate focus or debt fund).
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Borrowing restrictions depend on the chosen fund
category. For instance, special funds with fixed invest-
ment guidelines allow short-term borrowing of up to
30% of their net asset value and, for real estate, up to
60% of the real estate value. For German debt funds,
the borrowing restrictions introduced by AIFMD Il
apply for AlFs of fully licensed managers, but existing
requirements for registered managers are expected to
be lifted in early 2026.

If the fund manager is fully licensed, they must appoint
a depositary or special private equity custodian for
each of the funds (as required by the AIFMD).

The valuation and pricing of the fund’s assets must
be in line with the AIFMD requirements — ie, fair value.

The operational requirements of a fully licensed man-
ager are in line with the AIFMD. In addition, fund man-
agers must adhere to rules that apply to all market
participants, such as the EU-based rules on insider
dealing and market abuse, transparency, money laun-
dering and short selling. Special internal rules apply
to the manager (“manager-internal rules”) regarding
debt funds.

Sub-threshold managers are only subject to a light-
touch regulatory regime. Accordingly, no operational
requirements apply, in principle, from a regulatory per-
spective (except with regards to debt funds).

2.5 Fund Finance

Accessibility to Borrowing for Funds

Funds that are eligible for non-trading treatment from
a tax perspective (see also 2.6 Tax Regime) are gen-
erally neither permitted to raise debt at fund level nor
to provide guarantees or other forms of collateral
for the indebtedness of portfolio companies. As an
exception, tax authorities have accepted that funds
can enter into a capital call facility subject to certain
restrictions, and the number of funds making use of
this concession has increased, as has the number of
financial institutions offering capital call facilities to
German funds. Leverage is not permitted for tax rea-
sons and is restricted for regulatory reasons.
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Restrictions on Borrowings

The criteria for non-trading treatment from a tax per-
spective do not allow borrowings at fund level. As an
exception, short-term borrowings to bridge capital
calls are accepted by tax authorities. While “short-
term” has not been defined, borrowings cannot remain
outstanding for more than 270 calendar days. Fund
managers need to first issue the capital call and can
thereafter draw down the amount under the capital
call facility. The amount so borrowed is then repaid
out of the capital contributions. In addition, borrowing
restrictions introduced by AIFMD Il will apply for AlFs
of fully licensed managers.

Lenders Taking Security

Under German law, the investors’ commitment to the
capital of a fund is not an asset that can be pledged
in favour of the capital call facility provider. As a con-
sequence, capital call facility agreements entered into
by German funds typically provide that payments of
capital contributions shall be made to a bank account
maintained with the facility provider that is pledged
in its favour. In addition, the facility provider reserves
the right to claim payment of capital contributions
directly from investors when due, and to enforce the
fund’s rights under the fund agreement in the event of
default. Assets and investments held by the fund are
typically not pledged as collateral.

Common Issues in Relation to Fund Finance
Common issues include the following:

« financial covenants regarding excused investors in
respect of an investment by reference to the num-
ber of excused investors and the total amount; and

+ default situations pending at the time of a draw-
down under the facility agreement by reference to
the number of defaulting investors and the total
amount.

Investors typically object to the requirement to provide
financial information unless publicly accessible.

Because of the general restriction on providing guar-
antees and other forms of collateral for the indebt-
edness of portfolio companies, equity commitment
letters are very often used as an alternative. They
should not interfere with the general restrictions on
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providing guarantees if structured as an agreement
between the fund and its portfolio company whereby
the fund undertakes to provide additional capital in the
event that the portfolio company is in payment default
or in breach of financial covenants. Such undertak-
ing, however, should not be pledged by the portfolio
company in favour of its creditors, in order to avoid
being treated as a guarantee of the fund. The portfo-
lio company can undertake in the agreement with its
creditors not to change, amend or waive the fund’s
equity commitment letter other than with the consent
of its creditors.

2.6 Tax Regime

The tax regime applicable to fund structures depends
on whether a fund is organised as a corporate entity
or a partnership.

Funds Organised as Partnerships
The tax regime applicable to funds organised as part-
nerships is as follows.

Fund structures

Consistent with international standards, German
funds are typically structured as partnerships that
are eligible for non-trading treatment and avoid their
investment activities constituting a trade or business
attributable to a permanent establishment. The non-
trading requirements for private equity and venture
capital funds are set out in an administrative pro-
nouncement and include the following:

* no borrowings and guarantees on fund level
(other than fund finance, as described in 2.5 Fund
Finance);

* no reinvestment of proceeds, subject to two
exceptions:

(@) proceeds up to an amount previously drawn
down to fund management fees and fund
expenses can be reinvested to ensure that an
amount representing 100% of the total capi-
tal commitments can be invested in portfolio
companies; and

(b) an additional amount not exceeding 20% of
the total capital commitments can be reinvest-
ed to fund follow-on investments;

+ a weighted average holding period of investments
of at least three years; and
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* no involvement in the operating management of
portfolio companies whereby representation on the
supervisory or advisory board of portfolio com-
panies in a non-executive, monitoring capacity is
permitted.

However, the administrative pronouncement has
been questioned by the courts, and the tax authori-
ties of some federal states seemed to have changed
their view on the administrative pronouncement and
interpret some of the requirements in a more narrow
manner. For this reason, and to avoid some of the
restrictions associated with the requirements, certain
fund managers tend to set up funds that are treated
as trading partnerships.

As of 2024, management of private equity and ven-
ture capital funds by German managers is no longer
subject to VAT in Germany.

Allocations and distributions to investors

Funds structured as partnerships are treated as trans-
parent for German tax purposes, so taxable income
allocated to the investors is subject to tax regardless
of whether or not the fund made distributions. Non-
resident investors of funds that are eligible for non-
trading treatment are generally not subject to a Ger-
man tax filing obligation in respect of their allocable
share of the fund’s taxable profit while non-resident
investors of a trading fund must file a tax return in
Germany. To handle this, some investors interpose
holding companies that are opaque for German tax
purposes or use corporate (opaque) feeder structures.

Regardless of whether the fund is a trading or non-
trading partnership, the fund files a partnership return
showing the items of taxable income received by the
fund partnership and each investor’s allocable share
thereof. In case of a non-trading fund partnership,
non-resident investors are included in the partnership
return only for information purposes. They are subject
to tax in their country of residence in accordance with
their personal tax status. In case of a trading fund
partnership the income of non-resident investors will
be determined based on the partnership return. The
income so determined is binding for the tax assess-
ment procedure of the non-resident investors.
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Distributions by the fund to investors are not subject
to German withholding tax. Dividends received by
the fund from German portfolio companies as well as
payments by German portfolio companies on certain
German-source profit-linked debt instruments (such
as silent partnership interests, jouissance rights and
profit-sharing loans) are subject to withholding tax at
the rate of approximately 26.4% (including solidarity
surcharge) at source. Generally, the withholding agent
(German portfolio companies or a German issuer of a
profit-linked debt instrument) is not permitted to apply
a reduced rate of withholding (eg, under an applicable
tax treaty). Non-German investors that are entitled to
treaty benefits with respect to such items of income
must file a refund application with the German federal
tax office, which is awarded subject to the fulfilment
of certain procedural requirements. However, in case
of a trading fund partnership the German withholding
tax can be credited against the German tax liability of
a non-resident investor and an exceeding amount (if
any) will be refunded upon tax assessment.

Carried-interest participants

The German fiscal authorities characterise carried-
interest payments as a compensation for professional
services, and carried-interest payments are not taxed
in accordance with the rules applicable to the source
from which such payments are derived. Carried-
interest payments by private equity funds and venture
capital funds that are eligible for non-trading treatment
are eligible for a partial tax exemption of 40%, and
the remaining 60% is subject to tax at the marginal
income tax rate of the carried-interest participant.

According to German fiscal authorities, carried-inter-
est payments by funds that are treated as trading are
fully subject to tax at the marginal income tax rate
of the carried-interest participant. According to a
decision rendered by the German federal tax court in
December 2018, carried-interest payments by funds
that are treated as trading are subject to tax in accord-
ance with the tax rules applicable to the source from
which the carried-interest payments are derived. It is
an open issue as to whether or not this favourable
court decision will be generally applied by the German
fiscal authorities.
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In April 2024 the German federal tax court held that
these principles also apply to non-trading fund part-
nerships. However, as there are specific provisions
on requalification and partial exemption of carried-
interest payments at the level of the carried-interest
participant, this is only relevant at partnership level.
This has an impact on investors because carried
interest can no longer be treated as an expense at
partnership level (which might be non-deductible in
certain scenarios) but as (disproportional) allocation
of income which reduces the income of the investors.
Despite the decision of the German federal tax court,
there is still no consistent application of the principles
laid down in this decision.

Carried-interest payments are not subject to VAT.

Taxation of Investors of Domestic and International
Partnership-Type Funds

The following description is limited to funds organised
as partnerships.

Domestic funds eligible for non-trading treatment
Partnership-type funds are treated as transparent
for German tax purposes. Therefore, taxable income
allocated to the investors is subject to tax at its level
and in accordance with its tax status, regardless of
whether or not the fund made distributions.

Germany will decrease the corporate income tax
rate which is currently 15% plus solidarity surcharge
of 5.5% thereon (resulting in a cumulative rate of
approximately 15.8%) by 1 percentage point per year
commencing in 2028 to a rate of 10% (plus solidar-
ity surcharge thereon resulting in a cumulative rate of
10.6%) by 2032.

Resident corporate investors

95% of aresident corporate investor’s allocable share
of equity capital gains is exempt from tax; the remain-
ing 5% and all other items of income (interest and
dividends) are subject to German corporate income
tax and trade tax. The 95% exemption does not apply
to life and healthcare insurance companies.

Non-resident corporate investors
A non-resident corporate investor’s allocable share
of German equity capital gains is exempt from Ger-



GERMANY [ AW AND PRACTICE

Contributed by: Amos Veith, Jens SteinmUller, Ronald Buge and Stephan Schade, POELLATH

man tax. Dividends received from German portfolio
companies and payments on certain profit-linked debt
instruments by German issuers are subject to German
withholding tax at the rate of approximately 26.4%.
Tax treaty-protected investors may file an application
with the German federal tax office for a refund of Ger-
man withholding tax under the applicable tax treaty.
Income derived from non-German portfolio compa-
nies is not taxable in Germany for non-resident cor-
porate investors.

Domestic funds eligible for trading treatment
Funds that are trading partnerships are treated as
transparent for German income and corporation tax
purposes as well. However, they are subject to Ger-
man trade tax as and of themselves.

Resident corporate investors

The taxation of resident corporate investors in trad-
ing fund partnerships is, in principle, similar to the
taxation of income from non-trading funds. However,
corporate investors of a domestic trading fund part-
nership benefit from a trade tax deduction as the fund
partnership pays trade tax itself. This does not apply
to life and healthcare insurance companies which
have other mechanisms to avoid a double trade tax
burden.

Non-resident corporate investors

Generally, non-resident corporate investors of a
domestic trading fund partnership are subject to the
same tax consequences as resident corporate inves-
tors and they must file a German tax return. In particu-
lar, German withholding tax can be credited against
the German tax liability of a non-resident investor and
an exceeding amount (if any) will be refunded upon
tax assessment.

Non-German funds

Regardless of the qualification of their investment
activities, non-German funds are typically deemed to
be trading from a German tax perspective due to their
legal structure.

Resident corporate investors

The allocable share of a non-German (deemed) trad-
ing fund’s taxable profits is subject to German tax.
95% of equity capital gains is exempt from corporate
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income tax and 100% is exempt from trade tax. These
exemptions do not apply to life and healthcare insur-
ance companies. The full amount of interest and divi-
dends is subject to corporate income tax, but trade
tax is levied only on interest and on dividends where
the fund holds less than 10% of the company paying
the dividend. Due to changes in the applicable legisla-
tion and some court decisions, the better view should
be that there should not be any German trade tax at
all in case an investor holds less than 10% in a non-
German (deemed) trading fund.

Non-resident corporate investors

The deemed trading status of non-German funds does
not affect their taxation in Germany. Their allocable
share of German equity capital gains is exempt from
German tax. However, they may be required to file a
German tax return where they have held 1% or more of
the share capital of the German company, the shares
of which were sold or disposed of (determined on a
look-through basis) during the last five years prior to
such sale or disposition. They are only subject to tax
in Germany in respect of items of income derived from
German sources that are subject to German withhold-
ing tax at a rate of approximately 26.4% —ie, German
dividends and payments on certain profit-linked debt
instruments by German issuers. Tax treaty-protected
investors may apply to the German federal tax office
for a refund under an applicable tax treaty.

Corporate-Type Funds

The taxation of corporate-type funds (including funds
of a contractual type such as the German Sonderver-
mdgen and non-German fund vehicles that resemble
a German Sondervermdgen, including trusts) and their
investors is governed by the German Investment Tax
Act.

Fund level

A corporate-type fund is a taxpayer in and of itself.
Regardless of whether its place of business manage-
ment is located in or outside Germany, only certain
items of German-source income are subject to tax at
the level of the fund.

+ German-source dividends.
* Income derived from German real estate (not dealt
with herein).
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* Trading income attributable to a German perma-
nent establishment, but excluding capital gains
realised upon the sale of shares of companies.
However, if such shares form part of a trade or
business and are attributable to a German perma-
nent establishment, the full amount of capital gains
from the sale of such shares by a corporate-type
fund and any other trading income attributable to
such German permanent establishment is subject
to German tax at the level of such corporate-type
fund.

Investor level

Non-resident corporate investors

Distributions by corporate-type German or non-Ger-
man funds to non-resident investors are not subject
to (withholding) tax in Germany.

Resident corporate investors

Resident investors are subject to German tax on the
following three items of income derived from a cor-
porate-type fund:

« all distributions;

+ a lump-sum advance amount that represents a
minimum yield and is only subject to tax if the
corporate-type fund does not make distributions
equal to, or exceeding, the lump-sum advance
amount; and

« capital gains realised upon the sale of shares of the
corporate-type fund either in a secondary trans-
action with a third party or in connection with a
redemption of shares or a share buy-back by the
corporate-type fund.

These three items of income subject to tax at the level
of resident investors are eligible for a partial tax exemp-
tion in order to mitigate double taxation at fund and
investor level if the corporate-type fund qualifies as a
so-called equity fund or mixed fund. An equity fund
is a corporate-type fund whose binding investment
guidelines provide that more than 50% of the total
net assets is directly invested throughout the entire
fiscal year in equity instruments issued by companies
being subject to minimum taxation requirements. For
a mixed fund, the relevant threshold for direct equity
investments is at least 25%.
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For equity funds, the partial tax exemptions for tax-
able resident corporate investors (other than life or
healthcare insurance companies) amount to 80% for
corporate income tax purposes and 40% for trade tax
purposes. In respect of mixed funds, the partial tax
exemptions amount to half of the exemptions appli-
cable to equity funds.

Germany’s Tax Treaty Network and Its Impact on
the Funds Industry

Germany’s tax treaty network is extensive and cov-
ers, among others, all member states of the EU and
the OECD. German tax treaties generally follow the
OECD Model Convention. German corporate-type
funds should be eligible for protection by German
tax treaties regardless of the fact that their tax bases
only include certain items of German-source income.
Because distributions by German corporate-type
funds to non-resident investors are not taxable in Ger-
many under German domestic tax law, non-resident
investors need not rely on treaty benefits in this regard.

Funds organised as partnerships are transparent for
income tax purposes. German investors benefit from
Germany’s tax treaty network because the geographic
focus of funds typically relates to tax treaty countries.
Funds investing in Germany benefit from Germany’s
tax treaty network because their fundraising very often
relates to investors resident in tax treaty countries.
However, virtually none of the German tax treaties pro-
vide any benefits for non-resident investors in case of
income from trade or business that is attributable to
a German permanent establishment. In case of trad-
ing treatment of a fund partnership from a German
perspective this may give rise to mismatches in case
the tax authorities of the country of residence of a
non-resident investor take a contrary view.

FATCA and CRS Regimes in Germany

Germany has entered into a Model-1 intergovern-
mental agreement (IGA) with the USA and has incor-
porated the reporting and disclosure requirements
under the Foreign Account Tax Compliance Act (FAT-
CA) as modified by the IGA into German domestic
law. Accordingly, German fund managers have to file
information under FATCA with the German federal tax
office, which exchanges such information with the US
Internal Revenue Service (IRS). As a consequence,
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German fund managers do not have a direct obliga-
tion towards the IRS regarding FATCA reporting and
disclosure.

Germany has also incorporated the Common Report-
ing Standard (CRS) into domestic law. As a result, Ger-
man fund managers have an obligation under German
domestic law to file information under the CRS with
the German federal tax office, which exchanges this
information with the competent tax authorities of the
participating countries of the CRS.

DAC 6

The tax treatment and tax structure of partnership-
type funds is typically not subject to filing require-
ments under DAC 6 (EU Council Directive 2011/16
in relation to cross-border tax arrangements). In par-
ticular, the trading or non-trading status of a partner-
ship-type fund should not give rise to filing obligations
under DAC 6. Moreover, the German tax authorities
have provided guidance that the PPM or a similar
document that outlines the risks and benefits of an
investment does not constitute standardised docu-
mentation within the meaning of Hallmark A 3 of Part
Il of Annex IV to DAC 6.

The Anti-Tax Avoidance Directive (ATAD)

As Germany, like most other countries, treats part-
nerships as being tax-transparent, an investment in a
partnership-type fund should not give rise to hybrid
mismatches. However, if an investor is residing in
a country that treats partnerships as opaque, any
income of a German partnership-type fund attribut-
able to such investor is subject to German tax to the
same extent as if such investor were resident in Ger-
many.

Investments in funds of a contractual type, such as the
German Sondervermégen or non-German fund vehi-
cles that resemble a German Sondervermdégen, may
give rise to hybrid mismatches, particularly in situa-
tions where the home jurisdiction of a non-German
fund of a contractual type treats this fund as tax-trans-
parent while Germany treats such funds as opaque
under the German Investment Tax Act.
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Minimum Taxation

As an EU member state, Germany implemented Coun-
sel Directive (EU) 2022/2523 on ensuring a global
minimum level of taxation for multinational enterprise
groups and large-scale domestic groups in the Union
including a qualified domestic top-up tax. However,
this should not have an impact on funds themselves
as they are exempted from the scope of minimum
taxation as ultimate parent entities. However, special
rules may apply if a fund becomes part of an MNE
(multinational enterprise) group subject to minimum
taxation.

3. Retail Funds

3.1 Fund Formation

3.1.1 Fund Structures

As a starting point, retail investors are neither pro-
fessional nor semi-professional investors (see 2.3.1
Regulatory Regime).

Retail funds are typically set up as UCITS funds or as
so-called Public AlFs (as opposed to Special AlFs).
Legal vehicles are mostly contractual-type funds
(Sondervermégen) for open-end structures, and
investment limited partnerships for closed-end retail
funds. Corporate structures are less common in the
retail sector as they are more complicated.

The choice of the vehicle is, in principle, dependent
on whether an open-end fund or a closed-end fund
is desired.

Arrangements and Vehicles for Open-End Funds
For open-end funds, the contractual fund and the
investment corporation with variable capital structures
are available. They can have different classes of units
or shares, and can also establish sub-funds (umbrella
structure). For open-end funds, most fund managers
prefer a contractual fund to a corporation as the set-
ting up and operation are easier.

Vehicles for Closed-End Funds

For closed-end funds, the only available vehicles for
retail funds are the investment corporation with fixed
capital and the closed-end investment limited partner-
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ship. Managers can only set up a closed-end fund in
the form of a contractual fund for non-retail investors.

Both vehicles can issue different classes of shares or
interests and establish sub-funds (umbrella structure).

3.1.2 Common Process for Setting Up Investment
Funds

The contractual fund is established by the fund man-
ager on a contractual basis with the investor. The con-
tractual fund is a pool of assets separated by stat-
ute and contract from the (other) assets of the fund
manager. The investment guidelines for contractual
funds set out the details of the contractual relationship
between the fund manager and the investors, particu-
larly the applicable investment restrictions.

Investment corporations and investment limited part-
nerships are basically corporations and limited part-
nerships, with some modifications required by invest-
ment law. They are established in accordance with the
applicable procedures for establishing corporations
and partnerships (with some modifications because
of investment law). In addition to the articles of incor-
poration or the limited partnership agreement (LPA),
separate investment guidelines are necessary.

The investment guidelines and marketing of retalil
funds need BaFin approval. BaFin also has to approve
the selection of the depositary for the respective retail
fund. The approvals are usually obtained in parallel
with each other.

Depending on the type of fund, the process can be
rather short in the case of a standardised fund prod-
uct, or it can be rather lengthy and expensive in the
case of a bespoke alternative asset retail fund (in par-
ticular, a closed-end fund).

3.1.3 Limited Liability

As detailed in 2.1.3 Limited Liability, investors admit-
ted to investment funds in Germany benefit from lim-
ited liability.

3.1.4 Disclosure Requirements

An extensive disclosure document (prospectus) is
required if an AlF is marketed to retail investors. The
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prospectus must contain the following minimum infor-
mation, where applicable:

+ general information on the investment fund;

+ the investment policy of the investment fund;

* risks and investor profile;

+ the manager, depositary and auditor;

* outsourcing;

« the issue, redemption and conversion of units; and
« past performance.

There are also specific minimum information require-
ments for the prospectus of closed-end Public AlFs.

In addition to the prospectus, so-called key investor
information must also be provided. The key investor
information was supplemented by the key informa-
tion document (KID) in accordance with the European
PRIIP (packaged retail and insurance-based invest-
ment products) Regulation.

For UCITS, Germany follows the disclosure rules of
the UCITS Directive, and, since 2 August 2021, has
required that the UCITS prospectus informs the inves-
tors about the “facilities” established for local inves-
tors under the EU Directive on cross-border distribu-
tion of investment funds (Directive (EU) 2019/1160).

As described in 2.1.4 Disclosure Requirements,
there are annual reporting requirements for manag-
ers of retail funds and managers of non-retail funds.
There are also semi-annual reporting requirements for
contractual funds and AG with variable capital. The
reports need to be published.

3.2 Fund Investment

3.2.1 Types of Investors in Retail Funds

Retail funds can be subscribed to by retail investors as
well as by professional and semi-professional inves-
tors.

3.2.2 Legal Structures Used by Fund Managers

For open-end funds, the contractual fund and the
investment corporation with variable capital structures
are available.

For closed-end funds, the only available vehicles for
retail funds are the investment corporation with fixed
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capital and the closed-end investment limited part-
nership.

For details concerning operational requirements
regarding retail funds, see 3.1.1 Fund Structures and
3.1.2 Common Process for Setting Up Investment
Funds.

3.2.3 Restrictions on Investors

There are only a few restrictions for investors investing
in retail funds — eg, German Solvency | investors may
not invest in retail open-ended real estate investment
funds.

3.3 Regulatory Environment

3.3.1 Regulatory Regime

The main law governing retail funds is the KAGB,
which is based on the AIFMD and the UCITS Direc-
tive and which is supplemented by German-specific
rules for retail funds. In addition, several lower-lev-
el ordinances apply (the Derivative Ordinance, the
Organisational and Rules of Conduct Ordinance and
the Mediation Ordinance).

This set of laws is supplemented by self-regulatory
standards, mainly the Rules of Good Conduct issued
by the German Investment Funds Association and the
Association’s sample investment guidelines.

As described in 2.3.1 Regulatory Regime, a full fund
management licence opens the door for a manager to
market funds to retail investors.

3.3.2 Requirements for Non-Local Service
Providers

See 2.3.2 Requirements for Non-Local Service Pro-
viders.

3.3.3 Local Regulatory Requirements for Non-
Local Managers

The management of a retail AIF is not permitted for
non-local managers.

For UCITS, management by non-local UCITS manag-

ers is possible via the cross-border passport under
the UCITS Directive.
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3.3.4 Regulatory Approval Process
The licensing procedure can take from six to 12
months, or sometimes longer.

3.3.5 Rules Concerning Pre-Marketing of Retail
Funds

The rules concerning pre-marketing only apply to
AlFs, as noted in 2.3.5 Rules Concerning Pre-Mar-
keting of Alternative Funds.

3.3.6 Rules Concerning Marketing of Retail Funds
Retail funds can be marketed only by the following
three categories of “marketers”.

+ The fund manager itself can always market its
“own” funds and, if fully licensed (ie, not only
registered as a sub-threshold manager), may also
market investment funds of other managers.

* MiFID firms are entitled to market investment funds
(provided they have a MIFID licence or passport for
investment advice and the transmission or receipt
of orders).

* Firms or individuals with a financial intermediary
licence under the German Commerce Act (GewO)
may also market retail funds. The financial interme-
diary licence is a non-MiFID licence and is based
on the optional exemption from MiFID Il stipulated
in Article 3 of MiFID Il. However, since 2 August
2021, these firms or individuals may no longer
engage in pre-marketing on behalf of a manager.

If the retail fund is marketed by the fund manager
itself, the fund manager must make the fund docu-
ments and the latest semi-annual and annual fund
reports available to the prospective investor. In addi-
tion, certain ongoing publication requirements apply
(such as the publication of fund documents and fund
reports on the manager’s website).

For MIFID firms, Germany considers the prospec-
tive investor as the regulatory client of the MiFID
firm. Accordingly, MiFID firms have to adhere to the
MiFID II rules of good conduct towards the prospec-
tive investor (requiring items such as suitability or
appropriateness checks). This applies in a broadly
similar fashion to the above-mentioned GewO firms.
The MIFID application further means that marketing
materials provided by the fund manager must comply
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with the MiFID Il requirements on marketing materials
(eg, with regard to past or simulated performance). As
mentioned in 2.3.6 Rules Concerning Marketing of
Alternative Funds, managers have been subject to
similar requirements on the content of their marketing
materials as MiFID firms.

3.3.7 Marketing of Retail Funds

Retail funds can be marketed to any investor in Ger-
many (regardless of whether the investor is profes-
sional, semi-professional or retail).

3.3.8 Marketing Authorisation/Notification Process
The marketing of alternative funds or UCITS to retalil
investors requires either an authorisation by BaFin or,
with respect to UCITS, a European marketing pass-
port under the UCITS Directive.

3.3.9 Post-Marketing Ongoing Requirements

There are annual and semi-annual reporting require-
ments for managers of retail funds. The reports need
to be published. Furthermore, the redemption price
must be published as well as any disclosures made
in the home country of such manager.

3.3.10 Investor Protection Rules

In addition to that which was previously discussed in
2.3.10 Investor Protection Rules, civil law prospectus
liability rules offer effective protection for retail inves-
tors. Basically, civil law prospectus rules impose a
liability on the manager and initiator of the fund. The
measuring stick is whether the prospectus is incom-
plete or misleading in aspects that are material for the
investment decision of a typical investor.

3.3.11 Approach of the Regulator
As noted in 2.3.11 Approach of the Regulator, BaFin
is generally co-operative and open to discussions.

3.4 Operational Requirements

Germany offers different types of retail funds - eg,
UCITS, real estate funds, funds of hedge funds,
closed-end funds and infrastructure funds. The fund
types are based on the UCITS investment and bor-
rowing restrictions as the default rules. The invest-
ment and borrowing restrictions are then modified to
fit each fund type.
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The KAGB contains a catalogue of assets in which a
closed-end Public AIF may invest. The investment in
other funds by a closed-end Public AIF is restricted
(ie, the structuring of a fund of funds or feeder fund
as a retail fund).

For a further overview, see 2.4 Operational Require-
ments.

3.5 Fund Finance

The explanations given in 2.5 Fund Finance (regard-
ing alternative investment funds) also apply to fund
finance for retail funds.

3.6 Tax Regime

German tax law does not provide for a specific tax
regime applying to funds targeting retail investors.
However, for taxation at investor level, different tax
rules apply to institutional corporate investors and
retail individual investors. The rules for retail individual
investors are as follows.

Funds Organised as Partnerships

Domestic funds eligible for non-trading treatment
Resident retail individual investors

A resident retail individual investor’s allocable share
of interest, dividends, capital gains relating to debt
instruments and equity capital gains of sharehold-
ings representing an indirect interest of less than 1%
are subject to German income tax at a flat rate of
approximately 26.4% (including solidarity surcharge)
plus church tax, if applicable. Equity capital gains of
shareholdings representing an indirect interest of 1%
or more are subject to German income tax levied at
the marginal tax rate, but 40% of such capital gains
are exempt from income tax.

Non-resident retail individual investors

A non-resident retail individual investor’s allocable
share of interest (other than profit-linked), dividends
from non-German portfolio companies, capital gains
relating to debt instruments and equity capital gains
aside from shareholdings in German portfolio compa-
nies representing an indirect interest of less than 1%
are not subject to German income tax.

Equity capital gains of shareholdings in German port-
folio companies representing an indirect interest of
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1% or more are subject to German income tax at the
marginal tax rate, but 40% is exempt from income tax.
Tax will be levied by way of assessment, based upon a
German tax return to be filed by the non-resident retalil
individual investor. Such German tax-paying obliga-
tion does not apply to non-resident retail individual
investors who are entitled to tax treaty benefits.

A non-resident retail individual investor’s allocable
share of dividends from German portfolio companies
is subject to German withholding tax at the rate of
approximately 26.4%, and investors who are entitled
to tax treaty benefits can file an application with the
German federal tax office for a refund of the excess of
the German withholding tax over the amount permit-
ted under the applicable tax treaty.

Domestic funds eligible for trading treatment
Resident retail individual investors

Generally, a resident retail individual investor’s allo-
cable share of income from a domestic trading fund
partnership is subject to its personal income tax rate
plus solidarity surcharge thereon. However, 40%
of dividends and capital gains of shareholdings are
exempt from tax (so-called partial income taxation).
While a trading fund partnership is subject to trade tax
at its own level (see 2.6 Tax Regime) there is no addi-
tional trade tax at the level of resident retail individual
investors. Rather, resident retail individual investors
are entitled to a tax credit of their allocable share of
the trade tax paid by the partnership. However, this
mitigates but does not eliminate the trade tax burden.

Non-resident retail individual investors

In case of a domestic trading fund partnership, the
taxation of a non-resident retail individual investor is
identical to the taxation of a resident retail investor.
Non-resident retail individual investors must file a Ger-
man tax return. Treaty benefits are not available to
non-resident individual investors of a domestic trading
fund partnership.

Non-German funds

Resident retail individual investors

As set forth in 2.6 Tax Regime, non-German funds
are typically trading from a German tax perspective.
Accordingly, a resident retail individual investor’s allo-
cable share of a non-German fund’s taxable profits
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is subject to German income tax as follows: 60% of
equity capital gains and dividends, and the full amount
of interest is subject to German income tax at the mar-
ginal tax rate.

Non-resident retail individual investors

While non-German funds are typically trading from a
German tax perspective, they typically do not oper-
ate a German permanent establishment to which their
income would be attributable. Accordingly, a non-res-
ident retail individual investor’s allocable share of the
taxable profits of a non-German fund is subject to
German tax only on German-source items of income,
in accordance with the rules explained above for Ger-
man funds that are eligible for non-trading treatment.

Corporate-Type Funds

Non-resident retail individual investors

Income derived from German or non-German corpo-
rate-type funds (including funds of a contractual type
such as the German Sondervermdgen and non-Ger-
man fund vehicles that resemble a German Sonder-
vermdgen) is not subject to tax in Germany.

Resident retail individual investors

The three items of income described in 2.6 Tax Regime
and derived by them from a German or non-German
corporate-type fund are subject to German income
tax at a flat rate of approximately 26.4% (including
solidarity surcharge) plus church tax, if applicable. The
partial tax exemptions for which they may be eligible
amount to 30% in respect of equity funds and 15%
in respect of mixed funds. Resident retail individual
investors are not subject to trade tax.

4. Legal, Regulatory or Tax Changes

4.1 Recent Developments and Proposals for
Reform

Germany is constantly implementing any EU directives
and modernising its rules, by a humber of amend-
ments to the KAGB. Recent changes have already
been discussed throughout this chapter, where rel-
evant. Following AIFMD II, the required changes to
the KAGB are already in the legislative process and
are expected to just mirror the revised AIFMD. In addi-
tion, BaFin reviews and updates its administrative pro-
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nouncements and FAQs on a regular basis. The Ger-
man government has launched legislative initiatives
intending to, inter alia, improve the tax treatment of
investments by certain investment funds in Germany,
and provide relief from German taxation of sharehold-
ers of passive foreign investment companies below
certain thresholds. Moreover, domestic pension fund
regulation was amended to expand options to invest
in infrastructure and certain assets with a higher risk
profile. The measures are in line with the German
government’s intention to channel private capital into
investments in infrastructure, renewable energies, and
innovation. This also includes efforts to attract private
funds under the roof of a “Germany Fund”. It remains
to be seen whether and to what extent this will also
affect German investment funds and investor regula-
tion as well as fund taxation.
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