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1. Corporate Governance 
Requirements

1.1	 Corporate Forms and Governance 
Requirements
German law differentiates between capital companies 
and partnerships. The following chapter will focus on 
capital companies, as these are the most important 
and most regulated forms of companies in Germany.

Capital Companies
Capital companies are legal entities where the liability 
is limited to the assets of the company – ie, the share-
holders’ liability is limited to what they have invested 
in the company. The most common legal forms of 
capital companies are the limited liability company 
(Gesellschaft mit beschränkter Haftung, or GmbH) 
and the stock corporation (Aktiengesellschaft, or AG). 
Other forms of capital companies are the European 
stock company (Societas Europaea, or SE) and the 
partnership limited by shares (Kommanditgesellschaft 
auf Aktien, or KGaA).

The KGaA is a capital company, but also has some 
elements of a partnership.

Partnerships
Partnerships are characterised by the personal liabil-
ity of the partners. The most popular legal form of 
a partnership is the limited partnership (Kommandit-
gesellschaft, or KG), consisting of limited partners 
whose liability is limited to a certain amount agreed 
and disclosed in the commercial register, and general 
partners with unlimited liability. However, the general 
partner may have the legal form of a capital company, 
thereby limiting its liability.

German law also acknowledges the partnership under 
civil law (Gesellschaft bürgerlichen Rechts, or GbR) 
and the general partnership (Offene Handelsgesells-
chaft, or OHG), with unlimited liability of their partners.

1.2	 Corporate Governance Legislation and 
Regulation
The primary sources for corporate governance require-
ments for capital companies in Germany (GmbH, AG, 
KGaA, SE) are:

•	the German Limited Liability Companies Act 
(Gesetz betreffend die Gesellschaften mit 
beschränkter Haftung, or GmbHG);

•	the German Stock Corporation Act (Aktiengesetz, 
or AktG);

•	the European and German acts on SEs – in par-
ticular, the European SE-Verordnung (SEVO) and 
the German SE-Ausführungsgesetz (SEAG);

•	the German Commercial Code (Handelsgesetz-
buch, or HGB);

•	the Reorganisation of Companies Act (Umwand-
lungsgesetz, or UmwG);

•	the German Securities Acquisition and Takeover 
Act (Wertpapiererwerbs- und Übernahmegesetz, or 
WpÜG);

•	the Market Abuse Regulation (Marktmissbrauchs-
verordnung, or MAR); and

•	the Securities Trade Act (Wertpapierhandelsgesetz, 
or WpHG).

Beyond this, the German Corporate Governance 
Code (Deutscher Corporate Governance Kodex, or 
DCGK) sets out further corporate governance rules 
for listed companies, which differentiate between rec-
ommendations and suggestions. In 2020, the DCGK 
introduced the category of principles, which precede 
the recommendations and suggestions regarding a 
certain subject matter and outline the fundamentals 
of the applicable law.

In 2022, the DCGK was amended, substantiating 
some ESG aspects as well as the guidelines on inter-
nal controlling in response to new legislation on finan-
cial integrity.

Non-governmental regulations such as applicable 
listing rules enacted by the stock exchanges also 
establish corporate governance requirements. Cer-
tain industry sectors (eg, banks) are subject to further 
regulation with respect to, inter alia, their corporate 
governance.

1.3	 Companies With Publicly Traded Shares
Shares of an AG, an SE and, less commonly, a KGaA 
may be listed on a stock exchange. The primary source 
for corporate governance requirements concerning 
listed AGs and KGaAs, as well as (to a lesser degree) 
SEs, is the AktG, as it differentiates between rules 
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for listed and non-listed companies. Its requirements 
are mandatory. The HGB, the WpHG, the WpÜG, the 
European and German Securities Prospectus rules 
(the European WPVO and the German WpPG), the 
Stock Exchange Act (Börsengesetz, or BörsG) and the 
MAR provide further mandatory regulation in relation 
to, inter alia, listed companies’ corporate governance.

To promote a high corporate governance standard, 
the DCGK contains corporate governance standards 
in the form of recommendations and suggestions for 
listed companies with a two-tier corporate govern-
ance system; however, the rules of the DCGK shall 
also be applied correspondingly by listed compa-
nies with a single-tier corporate governance system 
(see 2.1 Principal Bodies or Functions). The DCGK 
is enacted not by the legislature, but by the German 
Corporate Governance Commission, and is therefore 
not a statute or an ordinance, but rather “soft law”, so 
the standards set in the DCGK are principally volun-
tary. Recommendations shall be complied with and, 
if not, deviations have to be explained and disclosed 
(the principle of “comply or explain”) in a declaration 
of compliance (Entsprechenserklärung), to be resolved 
upon annually by the responsible corporate govern-
ance bodies of the listed company.

The declaration of compliance is to be included in the 
declaration on corporate governance, which itself is 
part of the management report. The issuance of the 
declaration of compliance is obligatory. Deviations 
from suggestions are allowed without disclosure. In 
practice, listed companies seek to comply with the 
standards set out in the DCGK, in particular the rec-
ommendations.

1.4	 Stock Exchange Requirements 
Developments
Following the Standortfördergesetz (StoFöG) entering 
into force on 10 February 2026, it is now possible for 
an AG to issue shares with a par value of less than 
EUR1 (so-called penny stocks). Furthermore, the arti-
cles of association of stock corporations may permit 
multiple voting rights, although there are strict restric-
tions for listed companies, particularly regarding how 
long multiple voting rights may remain in effect follow-
ing a stock exchange listing.

In addition, the StoFöG implements far-reaching 
changes to the regulations governing delisting from 
the regulated market. These changes primarily con-
cern the expansion of the admissibility of a delisting 
application without a tender offer. In addition to the 
cases previously codified in the Stock Exchange Act, 
delisting is now also possible in the following cases:

•	if the securities continue to be traded on an SME 
growth market (in Germany, this refers exclusively 
to the “Scale” trading segment of the Frankfurt 
Stock Exchange) (so-called “downlisting”); or

•	if insolvency proceedings have been opened 
against the issuer’s assets.

Conversely, a delisting from an SME growth market – 
which was previously possible without a tender offer 
– will in future require such an offer.

2. Corporate Management

2.1	 Principal Bodies or Functions
Management Board
The predominant board structure of an AG and an 
SE follows the two-tier corporate governance system, 
with a management board (Vorstand) managing and 
representing the company, and a supervisory board 
(Aufsichtsrat) supervising the management board, in 
each case accompanied by the third corporate body, 
the general meeting (Hauptversammlung). The man-
agement board manages the company under its own 
responsibility and at its own discretion. It is not sub-
ject to any instructions from the supervisory board or 
the general meeting.

However, the management board is subject to the 
prior approval of the supervisory board for certain 
business transactions and measures, either foreseen 
in the articles of association of the company or by the 
supervisory board itself – eg, in the rules of procedure 
for the management board.

Administrative Board
A single-tier corporate governance system with one 
board, as primarily known in other jurisdictions, is 
only allowed in Germany within an SE. The board is 
called the administrative board (Verwaltungsrat), and 
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consists of executive and non-executive board mem-
bers. The administrative board is responsible for the 
management and supervision of all material company 
matters (Oberleitung) as well as the determination of 
guidelines for the SE’s business, and appoints man-
aging directors (Geschäftsführende Direktoren), who 
are responsible for the day-to-day management of the 
company.

The managing directors may be members of the 
administrative board if and to the extent that the 
majority of the members of the administrative board 
continue to be non-executive. The administrative 
board is entitled to issue internally binding instruc-
tions to the managing directors.

General Partner
The peculiarity of a KGaA is that the general partner is 
responsible for the management. The general partner, 
being a shareholder of the KGaA, may be one or more 
natural persons or, more common in practice, a capital 
company itself – eg, a GmbH, AG or SE. The corporate 
governance system of such a capital company is to 
be differentiated from the corporate governance of 
the KGaA.

The corporate governance of the general partner com-
pany follows the principles applicable to the corporate 
form that company takes. In any case, the KGaA has a 
supervisory board that is responsible for the supervi-
sion of the management, but in the case of a capital 
company as general partner it is not responsible for 
the appointment, dismissal or service contracts of the 
management of the general partner, nor for the deter-
mination of the financial statements.

The general meeting of an AG, SE and KGaA has no 
corporate governance powers.

Managing Directors
A GmbH generally has managing directors (Geschäfts-
führer) and the shareholders’ meeting (Gesellschaf-
terversammlung), but no statutorily required supervis-
ing body. The managing directors are responsible for 
the management and representation of the company. 
In principle, they decide autonomously.

However, the shareholders’ meeting is – in contrast to 
the situation in an AG – the supreme decision-making 
body of the GmbH, and has the authority to issue 
internally binding instructions to the managing direc-
tors. In a GmbH, a voluntary supervisory or advisory 
board may be implemented. Apart from this, a super-
visory board is to be installed only in the case of code-
termination (see 3.1 Board Structure).

2.2	 Types of Decisions
Management Board
In an AG and a two-tier system SE, the management 
board responsible for the management of the compa-
ny decides on any and all business transactions and 
measures within and outside the ordinary course of 
business under its own responsibility and discretion. 
However, material measures within and measures 
outside the ordinary course of business are subject 
to the prior approval of the supervisory board. For 
this purpose, applicable law provides that a catalogue 
containing those approval rights has to be estab-
lished, either by the general meeting in the articles of 
association or, alternatively and – in practice – more 
relevant, by the supervisory board itself in the rules 
of procedure for the management board, which is an 
important part of supervising the management board.

Besides the supervision of the management board, 
the supervisory board is responsible for:

•	the appointment and dismissal of the members of 
the management board;

•	their service contracts; and
•	the review and determination of the financial state-

ments.

Administrative Board
In a single-tier system SE, the administrative board 
is responsible for fundamental management issues, 
such as long-term business goals, the organisational 
structure, and the strategy and general guidelines of 
the SE, as well as the budgeting, whereas the man-
aging directors are “only” responsible for the day-to-
day management. The administrative board has the 
authority to issue internally binding instructions to the 
managing directors.
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General Meeting
Only selected decisions are reserved by law for the 
general meeting of an AG and an SE. With respect to 
the annual ordinary general meeting, such decisions 
include the appropriation of profits, the appointment 
of the auditor, the formal approval of action for mem-
bers of both the management board and the supervi-
sory board, and the vote on the annual remuneration 
report. Fundamental, extraordinary decisions include:

•	the election and removal of the supervisory board 
members;

•	amendments to the articles of association; and
•	resolutions on restructuring measures and the sale 

of substantially all of the corporation’s assets, and 
on corporate agreements (profit and loss pooling 
agreements).

Managing Directors
Managing directors of a GmbH can principally make 
day-to-day management decisions without consult-
ing the shareholders. However, as the shareholders’ 
meeting is the supreme body, a broader catalogue 
of decisions is reserved by law for the shareholders’ 
meeting of a GmbH than for a general meeting of an 
AG: all decisions that the ordinary general meeting 
of an AG has to take plus the review and determina-
tion of the financial statements, and all fundamental, 
extraordinary decisions of the general meeting of an 
AG, as well as the right to instruct the managing direc-
tors.

2.3	 Decision-Making Processes
Management Board
The management board of an AG and a two-tier sys-
tem SE generally decides in physical or virtual meet-
ings, if a certain quorum of – most of the time – more 
than half the members of the management board are 
present or represented, by way of resolution, generally 
to be passed by a simple majority. However, qualify-
ing majority requirements can be set – eg, in the rules 
of procedure for the management board. In practice, 
it is recognised and common that members of the 
management board are allocated certain individual 
responsibilities as part of their department (Ressort).

Decisions within each department are made by the 
responsible, single member of the management 

board, unless such decision is of a material nature, in 
which case a resolution of the management board is 
necessary. This also applies where another member 
of the management board so requests. Finally, the 
management board may form committees for specific 
tasks, although this is not that common in practice.

The same decision-making process applies (more or 
less) to managing directors of a single-tier system SE 
and a GmbH.

Supervisory Board
The supervisory board of an AG, a two-tier system SE 
and a KGaA decide by way of resolution, generally 
with a simple majority. However, the articles of asso-
ciation or the rules of procedure for the supervisory 
board may foresee qualifying majority requirements. 
Supervisory board meetings shall be held as physical 
meetings from the statutory starting point.

Virtual meetings as well as hybrid forms are permis-
sible. Supervisory board members not present in a 
meeting may not be represented by third persons or 
other supervisory board members, but can only give 
a written voting declaration (Stimmbotschaft). The 
meeting has a quorum if the majority of members are 
present – at least three.

The supervisory board is entitled to form commit-
tees from within itself – eg, an audit committee and a 
nomination committee. The DCGK expressly requires 
the formation of these two committees for listed 
companies. Committees are generally responsible 
for preparing supervisory board topics and consum-
mating resolutions passed by the supervisory board. 
Sometimes, committees are also entitled to resolve 
instead of the supervisory board. However, this is not 
allowed in statutorily foreseen topics – eg, decisions 
concerning the remuneration and service contracts 
of members of the management board. Rules apply-
ing to the supervisory board in a two-tier system also 
have to be adhered to by the administrative board in 
a single-tier system SE.
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3. Directors and Officers

3.1	 Board Structure
Management Board
There is no legally predefined structure for the man-
agement board of an AG or two-tier system SE, nor for 
the managing directors of a single-tier system SE or 
GmbH. The management board can consist of one or 
more natural persons, unless the articles of associa-
tion require a minimum number of members; the same 
applies to the number of managing directors.

Supervisory Board
The supervisory board of an AG, KGaA and a two-tier 
system SE, and the administrative board of a single-
tier system SE, has to consist of at least three mem-
bers, or a higher number up to nine, 15 or 21 mem-
bers, depending on the registered share capital of the 
corporation, to be set in the articles of association.

If an AG, KGaA or GmbH exceeds the threshold of, 
generally, 500 German employees, one third of the 
supervisory board members of the company must be 
employee representatives – ie, the one-third partici-
pation (Drittelbeteiligungsgesetz, or DrittelbG). In this 
case, the number of supervisory board members must 
be divisible by three. If an AG, KGaA or GmbH and its 
controlled companies exceed, generally, 2,000 Ger-
man employees in total, the supervisory board must 
consist of 50% employee representatives – ie, the 
parity codetermination (Mitbestimmungsgesetz, or 
MitbestG). In this case, the supervisory board must 
consist of at least 12 members, with the exact number 
increasing depending on the total number of German 
employees.

German codetermination rules do not apply to the SE. 
Instead, when incorporating an SE, an agreement on 
the participation of employees in the SE (the so-called 
employee participation agreement) has to be nego-
tiated with the special negotiating body established 
particularly for such negotiation, representing employ-
ees from the German company, its subsidiaries and 
branches that are in EU and EEA member states other 
than Germany. The rules on codetermination are part 
of the agreement, with the general principle that the 
level of codetermination of the German company used 
to incorporate the SE shall be maintained (freezing of 

codetermination prior to and after principle) – eg, if 
no codetermination exists and needed to exist prior 
to the incorporation of the SE, then no codetermina-
tion would need to be agreed upon in the employee 
participation agreement for the SE.

3.2	 Board Members
The applicable law does not predefine roles for mem-
bers of the managing bodies. One member of the 
management board can be and usually is nominated 
as the chair or spokesperson. Apart from this, it is 
common for the tasks and duties of the management 
board and managing directors to be divided between 
them in several departments, either functional or oper-
ational divisions. Thereby, names like CEO, CFO and 
COO are generally attached to the members on their 
business cards, the website and in the email footer; 
however, these are neither statutorily foreseen nor do 
they trigger any special further rights or obligations.

With respect to the supervisory board of an AG, and 
a two-tier system SE or an administrative board of a 
single-tier system SE, each member generally has the 
same rights and duties, and must be familiar with the 
relevant business sector of the company. However, 
according to applicable law, boards of listed compa-
nies must have two members with certain skills, one 
with accounting expertise and the other with auditing 
expertise.

3.3	 Board Composition
Management Board/Managing Directors
Beyond the requirements set out in 3.1 Board Struc-
ture and 3.2 Board Members, there are no other stat-
utory rules governing the composition of the manage-
ment board of an AG or a two-tier system SE, nor 
the managing directors of a single-tier system SE or 
GmbH. However, if such a company is listed on a 
stock exchange as well as parity codetermined and 
consists of more than three members as of 1 August 
2022, at least one new member must be female and 
one must be male.

With respect to the management board of an AG and 
to a two-tier system SE or an administrative board 
of a single-tier system SE that are listed on a stock 
exchange or codetermined, the supervisory board 
must determine a target percentage for women on 
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the management board and the management boards 
for second/third line management, as well as dead-
lines for when such percentages are to be reached. 
If the set target is zero, the management board must 
justify this in a clear and comprehensive manner. If 
the percentage of women on the management board 
is below 30% at the time of the determination, the 
target percentage may not be lower than the present 
percentage.

These corporations must include a declaration on 
corporate governance in their management reports. 
The DCGK recommends taking diversity into account 
when composing the management.

Composition of Supervisory Boards
In AGs, SEs and KGaAs that are parity codetermined 
and listed on a stock exchange, the supervisory board 
(or, in the case of a single-tier system SE, the admin-
istrative board) must be composed of at least 30% 
women and at least 30% men. The minimum percent-
age must be complied with by the shareholder and 
employee representatives on the board in its entirety. 
Furthermore, corporations that need to fulfil the afore-
mentioned gender criteria must include information on 
whether the company has complied with the portion 
requirements for the appointment of women and men 
as supervisory board members in their declaration on 
corporate governance.

With respect to the supervisory board of an AG and 
to a two-tier system SE or an administrative board 
of a single-tier system SE that are listed on a stock 
exchange or codetermined, the supervisory board 
must also set a target for women on the supervisory 
board, as well as deadlines for such target is to be 
achieved. With regard to a target of zero or below 
30%, the same applies to the supervisory board as to 
the management board, as described above.

At least one member of the supervisory board must 
have expertise in the field of accounting, and at least 
one other member of the supervisory board must have 
expertise in the field of auditing. Sufficient expertise 
can, for example, be assumed for:

•	financial directors;

•	expert employees from the fields of accounting and 
controlling analysts; and

•	long-standing members of audit committees or 
works council members who have acquired this 
ability in the course of their work through further 
training.

The DCGK recommends, among other matters, that 
the supervisory board determines concrete objectives 
regarding its composition and prepares a profile of 
skill and expertise for the entire board, while taking 
diversity into account. The profile of skill and expertise 
shall also comprise expertise regarding sustainability 
issues.

It is recommended that both are taken into account 
for the supervisory board’s proposals to the general 
meeting. The DCGK further recommends that a cer-
tain number of members of the supervisory board as 
well as certain members – eg, the chairperson – are 
independent (see 3.5 Independence of Directors). 
The implementation status of the objectives and the 
profile of skill and expertise, as well as the number 
of independent members deemed to be appropriate 
by the supervisory board, are to be disclosed in the 
corporate governance report in the form of a qualifi-
cation matrix.

3.4	 Appointment and Removal of Directors/
Officers
In an AG and an SE, the respective supervisory or 
administrative board is responsible for appointing and 
generally dismissing the members of the management 
board or the managing directors. The maximum term 
of office is five years in an AG and six years in an SE; 
a reappointment or extension is principally permitted.

The members of the supervisory and administrative 
board are appointed by the general meeting, for a 
maximum term of office of approximately five years 
in an AG and six years in an SE. Reappointment is 
permitted. Dismissal could happen by resolution of 
the general meeting with a majority of at least three 
quarters of the votes cast, unless the articles of asso-
ciation provide otherwise. Employee representatives 
on the supervisory board in the case of codetermina-
tion are generally appointed by employee elections.
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The appointment and dismissal of the managing 
directors of a GmbH is, in principle, the responsibility 
of the shareholders’ meeting. The term of office may 
be indefinite.

A person who has been convicted of certain criminal 
offences (eg, fraud) may not be a member of a man-
agement board nor a managing director.

3.5	 Independence of Directors
Management Board
The members of the management board of an AG 
are subject to a duty of loyalty to the company, must 
observe the best interests of the company, and are 
bound by a non-compete obligation for the duration 
of office. They must disclose conflicts of interest to 
the supervisory board without undue delay. The DCGK 
also makes statements to that effect. In certain situa-
tions, members of the management board should thus 
either abstain from casting votes or not even partici-
pate in the meeting or the relevant topic.

Supervisory Board
The members of the supervisory board of an AG and 
a two-tier system SE and of the administrative board 
of a single-tier system SE are also bound by a duty 
of loyalty, but there are no mandatory statutory provi-
sions that require and define independence. However, 
a few restrictions aimed at independence prohibit an 
individual from becoming a member of the supervisory 
or administrative board – eg, where the individual is 
part of the management of a subsidiary of the compa-
ny. Nevertheless, the DCGK requires a certain degree 
of independence to avoid conflicts of interest.

In this respect, the supervisory board shall determine 
an appropriate number of independent members. The 
DCGK gives indicators for determining the independ-
ence of members of the supervisory board. These 
include personal or business relationships with the 
company, the management board, controlling share-
holders and major competitors that may cause a sub-
stantial or not merely temporary conflict of interest.

3.6	 Legal Duties of Directors/Officers
Members of management bodies must conduct the 
company’s affairs with the due care of a prudent and 
diligent businessperson, in particular in accordance 

with the applicable laws and the articles of association 
(duty of legality, including the increasingly important 
duty to establish and maintain an effective compli-
ance management system). In the case of entrepre-
neurial decisions, the so-called business judgement 
rule applies in order to eliminate hindsight bias when 
legally evaluating the management bodies’ past con-
duct. This means that members of the management 
board may be exempt from liability if they had reason-
ably assumed that they were acting on the basis of 
adequate information and in the best interests of the 
company.

The same applies to the members of the supervisory 
and administrative board. However, their differing 
tasks and roles in the corporate governance of the 
respective company lead to a different emphasis of 
duties.

3.7	 Responsibility/Accountability of Directors
In principle, members of management and supervis-
ing bodies owe their duties primarily to the company; 
they always have to act in the best interests of the 
company and its group. However, the interests of the 
company include, to a certain extent, the interests of 
all stakeholders (such as creditors and employees) 
of the company (the German “stakeholder model” in 
contrast to the Anglo-Saxon “shareholder model”).

3.8	 Breach of Directors’ Duties
In an AG and SE (with a few exceptions in special 
statutory rules – eg, in the event of an insolvency or in 
the context of wilful misconduct), creditors and share-
holders cannot enforce a breach of duties of members 
of management and supervising bodies. The members 
of the bodies are rather jointly and severally liable in 
the internal relationship towards the company due to 
their joint responsibility. Thus, individual members of 
a management and supervising body may not absolve 
themselves from liability because a certain task or 
responsibility was delegated to a different member 
internally.

Furthermore, such a breach may lead to a dismissal 
and, with respect to the management members, a ter-
mination of their service contract.
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In principle, the supervisory board is responsible and 
– according to case law – even has a duty to assert 
damage claims to the management board members. 
The company may waive its damage claims or enter 
into settlement arrangements on these claims only if 
three years have lapsed since the claim arose and the 
general meeting resolved thereupon without a minority 
of the shareholders (at least 10% of the share capital) 
raising an objection.

Where members of the supervisory board culpably 
breach their duties, the management board is respon-
sible for pursuing possible damage claims against the 
supervisory board members jointly and severally.

Claims Against Members of Corporate Governance
The rights and obligations on asserting claims against 
members of corporate governance bodies in an AG, 
SE and KGaA are independent of whether or not the 
members of these respective bodies have been dis-
charged. Another particular consequence of a breach 
of duty in a listed company is that the company may 
be obliged to disclose it to the capital market by way 
of ad hoc notification.

In the case of a GmbH, the consequences of a breach 
of the duties of managing directors are, to a great 
extent, comparable to an AG. In general, the manag-
ing directors, like the management board members, 
are not directly liable to the creditors of the company. 
The shareholders’ meeting has the right to pursue 
damage claims and to decide about the dismissal of 
managing directors and the termination of the service 
contract.

In contrast to the situation in the AG, if the sharehold-
ers’ meeting has discharged the managing director 
knowing the facts underlying such a breach, the dis-
charge leads to an exclusion of liability.

3.9	 Other Claims/Enforcement Against 
Directors/Officers
Certain special law remedies and, in the case of wil-
ful misconduct, general civil law remedies exist. From 
the company’s point of view, these do not generally 
extend claims any further than those under corporate 
law. Since shareholders do not have a direct claim 
against the members of management and supervising 

bodies under corporate law, in certain situations (eg, 
capital market fraud) general civil law remedies may 
provide an opportunity for claims of shareholders.

However, the courts have traditionally been cautious 
in recognising such claims.

Liability
The liability of a member of a management and super-
vising body in an AG, SE and KGaA cannot be lim-
ited, as this would qualify as an impermissible waiver 
by the company upfront – ie, prior to the expiry of 
the three-year period (see 3.8 Breach of Directors’ 
Duties). However, D&O insurance for the members 
of the management and supervising body is permis-
sible and common in practice, in order to protect them 
against risks arising from their professional activities 
for the company. Premiums are generally paid by the 
company, although members of the management 
board of an AG, SE and KGaA are obliged to bear a 
deduction of at least 10% of the damage to one-and-
a-half times their annual fixed salary at maximum.

3.10	 Payments to Directors/Officers
Remuneration of the Management Board
The remuneration of the management board members 
of an AG and a two-tier system SE is resolved by the 
supervisory board and contractually agreed upon in 
the service contract.

In listed companies, the supervisory board has to 
determine the principles of the remuneration of the 
members of the management board in a remunera-
tion system, which is subject to approval by the gen-
eral meeting upon its introduction and any material 
changes thereto, at least every four years. However, 
the resolution on the approval is non-binding and thus 
has no effect on the legitimacy of the remuneration. 
Nevertheless, if the general meeting does not approve 
the remuneration system, a reviewed remuneration 
system has to be presented at the next annual general 
meeting for approval.

Contents
With respect to the contents of the remuneration 
system, the AktG only requires a few elements to be 
included in every remuneration system (eg, a maxi-
mum total remuneration of the management board) 
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but provides for further rules with respect to its con-
tents relating to different aspects of the remunera-
tion of the management board if those aspects are 
foreseen in the remuneration system. However, the 
DCGK makes several recommendations with respect 
to criteria to be described in the remuneration sys-
tem – eg, the ratio between the fixed remuneration 
and the variable remuneration based on short- and 
long-term incentives, as well as the performance and 
non-performance indicators for determining payment 
of variable remuneration.

The supervisory board then determines the actual 
remuneration of each member of the management 
board based on the remuneration system. The super-
visory board and the management board have to pre-
pare a remuneration report regarding the past financial 
year, which is subject to a non-binding approval by 
the annual general meeting. Neither the resolution on 
the remuneration system nor the resolution on the 
remuneration report can be objected to by means of 
a contesting action or an action for annulment by a 
shareholder.

Restrictions
As regards restrictions on the remuneration of the 
members of the management board, the AktG requires 
that the overall remuneration of individual members of 
the management board is appropriate in relation to 
their tasks and performance as well as the economic 
situation of the company. In addition, the supervisory 
board must ensure the customary remuneration is not 
exceeded. Further, the remuneration in listed compa-
nies has to be aimed at a sustainable and long-term-
oriented development of the company, and variable 
remuneration should be granted based on long-term 
incentives accordingly.

If the supervisory board culpably disregards the statu-
tory requirements when determining the remuneration 
for the management board, it may be held liable for 
damages.

Characteristics
The DCGK makes further recommendations with 
respect to the characteristics of the remuneration. For 
example, it recommends that the variable remunera-
tion based on long-term incentives exceeds the one 

based on short-term incentives. Variable remuneration 
shall be predominantly invested in shares of the com-
pany or granted as share-based remuneration.

The DCGK further recommends that payments to 
members of the management board due to early 
termination of their activity do not exceed twice the 
annual remuneration (severance cap) and do not con-
stitute remuneration for more than the remaining term 
of the contract. Another suggestion is that change-of-
control clauses should not be agreed upon.

Supervisory Board
The remuneration of the supervisory board members 
may be specified in the articles of association or grant-
ed by the general meeting. It should be appropriate in 
relation to the tasks of the members of the supervisory 
board and the company’s economic situation. In listed 
companies, the general meeting has to resolve on the 
remuneration of the supervisory board members at 
least every four years, also in a non-binding manner, 
with the resolution including or referencing the same 
details that are to be included in the remuneration 
system of the management board with respect to the 
remuneration of the supervisory board members, if 
applicable. The DCGK further recommends taking into 
consideration the status as chair or deputy chair of 
the supervisory board or committee in this context. It 
is suggested that the supervisory board remuneration 
be a fixed remuneration.

Managing Directors and General Partners
In a GmbH, the remuneration of managing directors is 
the responsibility of the shareholders’ meeting, which 
must not adhere to any restricting rules.

In a KGaA, the general partners generally receive no 
remuneration for their activities, but are entitled to 
receive a fee for taking over the liability of the KGaA 
vis-à-vis third parties. In the case of a capital com-
pany as general partner, the remuneration of its man-
agement members is to be set according to the rules 
applying to the respective legal form of such a capital 
company.

All capital companies are required to disclose the total 
remuneration of the management board in the annual 
financial statements. An exception is made only for 
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capital companies that fulfil at least two of the follow-
ing criteria (small capital companies):

•	the balance sheet total does not exceed EUR7.5 
million;

•	the sales revenues within the last 12 months 
amount to less than EUR15 million; and

•	the company employs, on an annual average, 
fewer than 50 employees.

In a listed company, the features of the remuneration 
system must be described. The remuneration system 
has to be published on the company’s website for 
the duration of the application of the remuneration 
system, and for ten years at least. In addition, the 
management board and the supervisory board of a 
listed company must disclose certain information in 
the annual remuneration report, such as the fixed and 
variable remuneration paid to each member of the 
management and the supervisory board. The remu-
neration report is also published on the company’s 
website for at least ten years. The AktG requires the 
remuneration report to be audited.

The AktG also requires ad hoc and annual disclosure 
of related party transactions, including transactions of 
the company with its various members of corporate 
bodies.

4. Shareholders

4.1	 Companies and Shareholders
The purpose of the company is determined by its 
shareholders in the articles of association. The share-
holders can only exert influence on the decision-mak-
ing process by way of resolutions. The general meet-
ings of an AG, SE and KGaA have fewer rights and 
powers than the shareholders’ meeting of a GmbH, in 
particular due to their ability to instruct the managing 
directors (see 2.2 Types of Decisions).

Furthermore, the shareholders have fiduciary duties 
towards the company and the other shareholders, so 
have to promote the purpose of the company and may 
not act to its detriment.

4.2	 Role of Shareholders
The involvement of the shareholders in the manage-
ment of a company differentiates according to the 
legal form of the company.

AGs, SEs and KGaAs
In an AG, SE and KGaA, the general meeting is enti-
tled to appoint the members of the supervisory and 
administrative board, generally by simple majority, and 
to dismiss them by 75% of the share capital repre-
sented. However, the members of the management 
board and the managing directors in a single-tier sys-
tem SE are appointed by the supervisory board or the 
administrative board, respectively. The general meet-
ing cannot instruct the supervisory or administrative 
board, nor the management board.

If the management board so requires, the general 
meeting is entitled to resolve upon management 
affairs. In practice, such requests do not happen 
often. Apart from this, the general meeting does not 
have any influence on the management.

Listed Companies
Listed companies also do not engage with their 
shareholders, particularly not outside the general 
meetings. In preparing such meetings, the CEO has 
calls with shareholder representatives and potential 
proxy voters, but abstains from providing them with 
any information that has not already been disclosed 
in the invitation or that the CEO does not intend to 
disclose in the general meeting to all other sharehold-
ers. However, the DCGK suggests that the chair of the 
supervisory board should, to an appropriate extent, be 
in regular conversation with investors on supervisory 
board-related issues.

Non-Listed Companies
Conversely, non-listed companies typically do engage 
with their shareholders.

GmbH
In a GmbH, the involvement of the shareholders in 
the management is also statutorily more extensive. In 
contrast to the AG, the shareholders’ meeting resolves 
upon the appointment and dismissal of the manag-
ing directors and on the conclusion of their service 
agreements. The shareholders of the GmbH are also 
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able to direct the managing directors to take or refrain 
from taking certain actions in the business by way of 
internally binding instruction.

4.3	 Shareholder Meetings
Annual General Meetings
An annual general meeting is mandatory in an AG and 
KGaA within the first eight months of a financial year, 
and in an SE within the first six months of a financial 
year. The annual meeting has to resolve upon the ordi-
nary topics (see 2.2 Types of Decisions) and upon 
the remuneration system, with the latter resolution 
being non-binding (see 3.10 Payments to Directors/
Officers). Further extraordinary topics on fundamental 
decisions can also be put on the agenda of the annual 
general meeting, or can be passed in an extraordinary 
general meeting.

Apart from this, general meetings are to be convened 
if necessary for the welfare and going concern of the 
company. The general meeting has to be convened 
no later than 30 days prior to the date of the general 
meeting, or no later than 36 days prior to the meeting 
if shareholders are required to register for the general 
meeting. In an AG and a two-tier system SE, the con-
vening is generally the obligation of the management 
board, or exceptionally the supervisory board. Within 
a single-tier system SE, the administrative board is 
responsible for the convening.

However, shareholders whose share is equivalent to 
at least 5% of the registered share capital may also 
demand the convening of a general meeting. Share-
holders whose share in the share capital is that high or 
corresponds to a nominal stake of EUR500,000 may 
demand that certain additional items are put on the 
agenda. The demand has to be received by the com-
pany 24 days prior to the general meeting at the latest, 
or no later than 30 days prior to the general meeting 
for listed companies.

Virtual General Meetings
In August 2022, the German Parliament passed a new 
law introducing virtual general meetings – ie, meetings 
without the physical presence of the shareholders or 
their proxies at the location of the general meeting 
– as a permanent option and alternative to the physi-
cal general meeting. However, pursuant to the new 

provisions, virtual general meetings require a corre-
sponding provision or authorisation in the articles of 
association as of 31 August 2023. Such provision or 
authorisation may only be set for a maximum term of 
five years.

Annual General Meeting Invitation
The invitation has to fulfil several formalities, such as 
setting out the business name and seat of the com-
pany, the time and place of the general meeting, and 
the agenda. For listed companies, the invitation has 
to provide further information – eg, about the rights 
of the shareholders in respect of the general meeting.

Votes and Resolutions
Unless stipulated otherwise in the articles of associa-
tion, the general meeting should be held at the seat of 
the company. Resolutions may not be taken by written 
consent, but the articles may provide that sharehold-
ers can cast votes in written form. Shareholders may 
be represented by a proxy/proxy voter at the general 
meeting, or may exercise their rights via electronic 
communication; the latter option is only available if 
the articles of association allow this form of attend-
ance and voting.

In listed companies, each resolution adopted by the 
general meeting is to be recorded in the minutes of 
the meeting prepared by a notary public. For non-
listed companies, it is sufficient to have the minutes 
signed by the chair of the supervisory board, as long 
as no resolutions are adopted for which applicable 
law requires a majority of 75% of the votes cast or a 
greater majority.

GmbHs
In a GmbH, the regulations in respect of the share-
holders’ meeting are not as strict as in the AktG for 
AGs, SEs and KGaAs. Resolutions generally have to 
be passed in a meeting of the shareholders, but can 
also be made in writing based on a corresponding 
provision in the articles of association, or provided 
that all shareholders agree in text form. The share-
holders’ meeting generally has to be convened by the 
managing directors by registered letter.

In the case of a meeting, the invitation must be sent 
at least one week before the meeting, and the agenda 
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of the shareholders’ meeting has to be announced in 
the invitation. However, these formalities on the invi-
tation can be waived or amended in the articles of 
association.

There are no special requirements for the holding and 
conducting of shareholders’ meetings. Shareholders 
may submit their vote in writing or may grant proxy. It 
is also permissible to hold virtual meetings via elec-
tronic communication based on a corresponding pro-
vision in the articles of association, or provided that all 
shareholders agree in text form.

4.4	 Shareholder Claims
Shareholders generally do not have any direct claims 
against members of corporate governance bodies 
(see 3.8 Breach of Directors’ Duties and 3.9 Other 
Claims/Enforcement Against Directors/Officers).

Appealing Resolutions
Any shareholder who holds only “one” share may 
appeal resolutions (Anfechtungs- und Nichtigkeit-
sklage) of the general or shareholders’ meeting for 
breach of law or the company’s articles of associa-
tion. Another objection shareholders can try to bring 
forward in such lawsuits is the violation of the (major-
ity) shareholder’s duty of good faith. As these duties 
are not statutorily defined, the chances of success are 
based on case law. The defendant is the company, 
not the other shareholder/shareholders who has/have 
voted in favour.

By filing such objection and voidance claims in court, 
minority shareholders can block the completion (ie, 
entry into the commercial register) of, for example, 
corporate and integration measures. Registration will 
take place when the minority shareholders’ court chal-
lenges are overcome by a so-called release proceed-
ing, which the company must file (Freigabeverfahren). 
In particular, the company will prevail in the release 
proceeding and thereby achieve registration in the 
commercial register if minority shareholders cannot 
prove that they hold more than a nominal value of 
EUR1,000 of the registered share capital of the com-
pany since the announcement of the convocation of 
the general meeting.

If in the context of a resolution the company or a 
majority shareholder has to offer to acquire shares of 
minority shareholders at fair value based on an IDW 
S1 valuation, those resolutions cannot be objected 
to (any more) with the argument that the valuation is 
too low. However, minority shareholders are entitled to 
challenge the adequacy of the price in court in a spe-
cial shareholder compensation proceeding (Spruch-
verfahren).

Appointing a Special Auditor
Shareholders can request (by demanding either an 
invitation of an extraordinary general meeting or the 
adding of a topic on the agenda – see 4.2 Role of 
Shareholders) that the general meeting shall – with a 
simple majority of the votes cast – appoint a special 
auditor (Sonderprüfer) to analyse statutorily specified 
decisions of the executive and supervisory board. If 
the general meeting rejects the motion to appoint a 
special auditor, and if facts and circumstances justify 
severe breaches of tasks and duties by the manage-
ment, minority shareholders who together hold 1% of 
the registered share capital or a nominal value of at 
least EUR100,000 can file for the appointment of the 
special auditor in court.

Damage Claims
Minority shareholders may influence the assertion 
of damage claims against management and super-
visory board members following breaches of tasks 
and duties if, in a first instance, the general meeting 
resolves with a simple majority to assert such claims. 
Minority shareholders who together hold 10% of the 
registered capital or a nominal value of at least EUR1 
million can then judicially file for the appointment of a 
special representative (besonderer Vertreter) to assert 
these claims. Minority shareholders who together hold 
1% of the registered share capital or a nominal value 
of EUR100,000 or more can also apply in court for 
admission to assert these claims of the company in 
their own name.

4.5	 Shareholders in Publicly Traded 
Companies
Shareholders of listed companies have to notify the 
Federal Financial Supervisory Authority (Bundesan-
stalt für Finanzdienstleistungsaufsicht, or BaFin) and 
the issuer if their direct and/or indirect holdings exceed 



GERMANY  Law and Practice
Contributed by: Eva Nase and Kay-Uwe Neumann, POELLATH 

263 CHAMBERS.COM

or fall below certain thresholds (3%, 5%, 10%, 15%, 
20%, 25%, 30%, 50%, 75%) and if their positions in 
financial instruments relating to shares exceed or fall 
below these thresholds (except for the 3% thresh-
old). The notification is to be published by the issuer 
and can be viewed on its website at any time. Share-
holders of listed companies who directly or indirectly 
hold at least 10% must notify the issuer of the objec-
tives pursued with the acquisition and the origin of 
the funds used within 20 trading days of reaching or 
exceeding this threshold.

According to the Money Laundering Act (Geldwäsche-
gesetz, or GWG), which implements the EU Anti-Mon-
ey Laundering Directive, companies need to disclose 
their beneficial owner(s) in the transparency register, 
irrespective of whether their shares are publicly traded 
or not.

5. Corporate Reporting and 
Disclosures

5.1	 Financial Reporting Requirements
All companies except small partnerships have to pre-
pare an annual financial statement. Capital companies 
also have to prepare a management report, unless 
the company is a small company (based on the cri-
teria set out in 3.10 Payments to Directors/Officers). 
The annual financial statements and the management 
report differ in that the annual financial statements 
are primarily for presentation purposes, whereas the 
management report is more of an analysis and com-
mentary.

The management report includes information on the 
risk profile of the company and its risk management 
system. For large, listed companies, the HGB requires 
a declaration on corporate governance and a non-
financial declaration, including statements on envi-
ronmental, social and labour-related concerns, among 
other matters.

In addition to preparing the annual financial state-
ments and the management report, listed companies 
are also required to prepare and publish a half-year 
report. Some stock exchanges may require further 
reporting with respect to a certain market segment.

Certain industry sectors – for example, banks and oth-
er financial institutions – are subject to further report-
ing requirements.

5.2	 Corporate Governance Arrangement 
Disclosure
The declaration on corporate governance includes 
information on how the management board and the 
supervisory board conducted their duties, and also 
has to address other issues, such as whether quotas 
for female members of the management and super-
visory board have been met, and whether or not the 
company has a diversity concept (see 3.3 Board 
Composition). Furthermore, listed companies have to 
publicly declare each year whether they comply with 
the DCGK (see 1.3 Companies With Publicly Traded 
Shares). The declaration is part of the declaration on 
corporate governance and must be published on the 
website.

The remuneration system and the remuneration report 
must be published on the company’s website for at 
least ten years. Furthermore, the principal features of 
the management remuneration system and the remu-
neration of the management board and the supervi-
sory board must be disclosed in the annual financial 
statement and in the management report thereto.

The annual financial statement also has to include 
information on related party transactions that were 
not at arm’s length. Certain related party transactions 
must also be disclosed on an ad hoc basis.

5.3	 Incorporation and Registration
A company must file the following in particular with 
the commercial register (Handelsregister):

•	the articles of association, including the company’s 
business name and legal form, registered seat, pur-
pose of the enterprise and registered share capital;

•	the names of the legal representatives, their place 
of residence and their dates of birth;

•	if existent, the name and place of residence of 
authorised officers (Prokurist);

•	in an AG and SE, a list of supervisory and adminis-
trative board members;

•	in a GmbH, a list of shareholders; and
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•	subsequent amendments to the above-mentioned 
points.

Those filings are publicly available at www.handelsreg-
ister.de, which contains all entries in the commercial 
register filed since 2007.

The entry in the commercial register is constitutive in 
certain cases (eg, foundation, mergers or changes of 
legal form of the company), which means the measure 
will only become effective upon its entry in the com-
mercial register. In other cases, failures to make filings 
may result in a fine from the registry court.

5.4	 Global Anti-Money Laundering
Businesses covered by anti-money laundering reg-
ulations must file a Suspicious Transaction Report 
(STR) with the Financial Intelligence Unit (FIU) when-
ever they have reasonable grounds to suspect money 
laundering or terrorist financing, and are strictly pro-
hibited from tipping off the subject of that report. In 
addition, cash transactions above certain thresholds 
(eg, EUR10,000 in the EU or USD10,000 in the USA) 
must be reported regardless of whether any suspi-
cion exists, and more than EUR10,000 in cash carried 
across EU borders must be declared under EU Cash 
Controls Regulation No 2018/1672.

In the financial sector, BaFin is the key AML supervi-
sory authority.

Board oversight follows the general management and 
supervision framework, overlaid by applicable AML 
rules. A member of the management shall be desig-
nated as being responsible for risk management and 
for compliance with AML provisions. More generally, 
boards are expected to ensure an appropriate AML 
organisation and oversight framework. Personal expo-
sure for the members of the management arises pri-
marily through ordinary duty of care liability, adminis-
trative fines and supervisory measures and, in serious 
cases, criminal liability.

6. Audit, Risk and Internal Controls

6.1	 External Auditors
A company has to appoint an external auditor unless 
it is a small company (based on the criteria set out 
in 3.10 Payments to Directors/Officers). The key 
requirements governing the relationship between 
the company and the auditor are set out in the HGB. 
The auditor is appointed by the general or sharehold-
ers’ meeting. In an AG and two-tier system SE, the 
supervisory board is responsible for issuing the actual 
audit mandate, while in a single-tier system SE it is the 
administrative board, and in a GmbH it is the manag-
ing directors.

6.2	 Risk Management and Internal Controls
In an AG, SE and KGaA, the management board must 
install a system to detect and monitor risks to the 
continued existence of the company. However, it is 
best practice to maintain several systems and refined 
rules (for example, through reporting lines and codes 
of conduct) to ensure internal compliance and effec-
tive risk management. Specifically, the management 
board of a listed company is required by law to estab-
lish an internal control and risk management system. 
The supervisory board will review the existence and 
effectiveness of such measures. Managing directors 
of a GmbH are also expressly obliged to take meas-
ures for the early detection of a crisis.

According to German case law, effective compliance 
management systems are also required in order to 
fulfil the duty of care owed to the company.

7. Environmental, Social and 
Governance

7.1	 ESG Requirements
The topics of sustainability and social and environmen-
tal responsibility have become increasingly significant 
in both German and global corporate governance, 
resulting in more specific and extensive expectations 
and legislation on this matter, at both national and 
EU level. In particular, the EU Corporate Sustainability 
Reporting Directive (CSRD) and the German Supply 
Chain Act came into force in January 2023. The Act on 
Corporate Due Diligence Obligations in Supply Chains 
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(CSDDD), which aimed to implement the UN Guiding 
Principles on Business and Human Rights throughout 
the global supply chain, came into force in July 2024.

7.2	 ESG Developments
HGB
Under the HGB, larger listed capital companies with 
more than 500 employees are under a duty to issue a 
non-financial declaration that expands their manage-
ment report. This declaration has to briefly describe 
the business model of the company. Moreover, it has 
to refer to other aspects of corporate social respon-
sibility – at least to environment-related, employee-
related and social matters, as well as to the respect 
shown for human rights and the efforts made to fight 
corruption and bribery.

CSRD
Following the adoption of the Omnibus I Package 
(approved by the Council of the European Union on 
24 February 2026 and published in the Official Journal 
of the EU on 26 February 2026), the scope of applica-
tion of the CSRD has been significantly reduced. In 
the future, only companies or groups with more than 
1,000 employees and annual turnover of more than 
EUR450 million will be required to report on sustain-
ability in accordance with the CSRD. This will also 
apply to non-EU companies with net turnover in the 
EU of more than EUR450 million, and to their subsidi-
aries and branches generating turnover of more than 
EUR200 million in the EU.

Reporting in accordance with the European Sustain-
ability Reporting Standards (ESRS) will remain in 
place, but its application will be simplified. The use 
of sector-specific standards will be voluntary. In addi-
tion, smaller companies will no longer be required to 
provide additional information beyond the voluntary 
standards to larger business partners (the so-called 
value chain cap).

The German Federal Cabinet approved a first draft bill 
in September 2025, aiming to transpose the CSRD 
into the German Commercial Code (HGB) by the end 
of 2025. The German government has announced that 
it will incorporate the CSRD amendments adopted at 
European level into the current legislative process. 
The existing reporting requirements will continue to 

apply for the 2025 financial year. Furthermore, with 
the publication of the new delegated regulation on 
EU taxonomy disclosure requirements – (EU) 2026/73, 
which came into effect in January 2026 – materiality 
thresholds were introduced and reporting obligations 
were simplified.

In June 2021, the federal government passed the 
so-called Supply Chain Act (Lieferkettensorgfaltsp-
flichtengesetz), which obliges companies to respect 
human rights and the environment throughout the 
global supply chain, and to remedy violations. For this 
purpose, companies must establish an appropriate 
risk-management system and conduct a risk analysis 
for themselves and suppliers. The first is ensured by 
the appointment of an internal officer for monitoring 
the system. Companies must also establish a pro-
cedure for filing complaints concerning human rights 
violations. Finally, companies must publish an annual 
report on their compliance containing fulfilment of 
their obligations under the Supply Chain Act. The law 
came into force on 1 January 2023 for companies in 
Germany with at least 3,000 employees. As of 1 Janu-
ary 2024, the new regulations apply for companies 
with at least 1,000 employees.

The EU Corporate Sustainability Due Diligence Direc-
tive (CSDDD) came into force in July 2024. Following 
the adoption of the Omnibus I Package, the scope of 
the CSDDD has been substantially narrowed. In future, 
due diligence obligations will only apply to companies 
or groups with more than 5,000 employees and a net 
annual turnover of more than EUR1.5 billion, with the 
same thresholds applying equally to non-EU compa-
nies provided that the relevant net annual turnover 
threshold is met within the EU. Affected companies 
will be required to carry out scoping exercises to 
identify risks in their chain of activities, and shall only 
request information from business partners with fewer 
than 5,000 employees where the information required 
for an in-depth assessment cannot be obtained in any 
other way. The obligation to submit transformation 
plans for compatibility with the Paris Climate Agree-
ment has been dropped.

All affected companies must comply with the require-
ments of the CSDDD as of 26 July 2029, with the 
application deadline having been set as a uniform date 
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to allow companies sufficient time to take into account 
the practical guidance and best practices included in 
the Commission’s due diligence guidelines, which are 
to be adopted by 26 July 2027.

The implementation of the CSDDD into German law 
will take place, in line with the coalition agreement 
(Koalitionsvertrag) published on 9 April 2025, by 
replacing the existing Supply Chain Due Diligence Act 
with a new law on international corporate responsibil-
ity, which is intended to implement the CSDDD in a 
low-bureaucracy and enforcement-friendly manner. It 
is further intended to abolish the reporting obligation 
under the Supply Chain Act. Furthermore, violations 
of the existing statutory due diligence obligations – 
with the exception of massive human rights violations 
– are not to be sanctioned until the new law comes 
into force.

8. Artificial Intelligence

8.1	 Board Oversight of AI
There is no standalone corporate law regime spe-
cifically governing board oversight of AI. There is 
no requirement to appoint AI specialists or establish 
dedicated AI committees. Instead, oversight follows 
general corporate governance rules: the management 
board is responsible for running the company on an 
informed basis and for setting up monitoring systems, 
while the supervisory board oversees these activities.

Boards may use AI as a support tool – for example in 
research, drafting or analysis – but not as a substitute 
for human judgement. Core management and over-
sight functions remain non-delegable.

There is neither a general obligation nor a prohibition 
to use AI; deciding whether and how to use it is itself 
a business judgement requiring due care and consid-
eration of the company’s best interests.

8.2	 AI Use-Related Risks
Germany manages AI risks through a layered frame-
work rather than a single law, combining the EU AI 
Act, corporate law duties, data protection, employ-
ment rules and sector-specific regulation. Data pro-
tection authorities have issued guidance on AI, and 

works councils’ rights may be triggered where AI 
affects employees.

In 2025, developments were mainly driven by the EU 
AI Act, which introduces a risk-based system covering 
prohibited, high-risk, transparency and minimal-risk 
AI. Since February 2025, organisations must ensure 
staff have sufficient AI literacy (Article 4 of the AI Act) 
and avoid certain prohibited practices (Article 5 of the 
AI Act). Financial entities are also subject to the Digi-
tal Operational Resilience Act (DORA), requiring man-
agement to oversee Information and Communication 
Technology risk.

In practice, AI strategy is led by management, sup-
ported by legal and technical functions, with super-
visory boards providing oversight. Using AI is a busi-
ness decision under the ordinary duty of care and 
business judgement rule. Once adopted, companies 
must implement controls such as monitoring, valida-
tion, safeguards and documentation.

8.3	 Liability Exposures Arising From AI Use
In Germany, liability exposure for boards and officers 
using AI is not governed by a separate regime but by 
general corporate law duties. For stock corporations, 
Sections 93, para 1, and 116 of the AktG apply, mean-
ing that responsibility remains with human decision-
makers.

Risks typically arise where AI is introduced or relied on 
without proper assessment, safeguards or oversight. 
In practice, this may lead to liability for discriminatory 
outcomes, data protection breaches, confidentiality 
violations, misleading AI-assisted communications, 
product-related harm or failures in disclosure.

At EU level, the AI Act introduces additional regulatory 
exposure, while the revised Product Liability Directive 
extends product liability rules for new technologies, 
including AI systems.

8.4	 Key Disclosure Requirements for AI Use
There is no general legal principle or specific single 
obligation to disclose AI use or strategy. Instead, dis-
closure requirements arise from specific AI rules, data 
protection law, general reporting duties and capital 
markets regulation. AI-related matters must be dis-
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closed when required by law or when they significantly 
affect the company’s business, risk profile or govern-
ance.

At the AI-specific level, Article 50 of the AI Act will 
introduce transparency duties from August 2026. 
These apply in situations where individuals must be 
informed they are interacting with AI, or where syn-
thetic content is used (eg, deepfakes). Where personal 
data is involved, GDPR information and transparency 
duties may also apply.

In corporate reporting, there is no dedicated AI sec-
tion, but companies are required to disclose their busi-
ness development, position, likely future development, 
and material opportunities and risks. This can include 
AI-related strategy, dependencies or incidents, where 
relevant. Similarly, under the CSRD/ESRS framework, 
companies must report material sustainability risks, 
which may include AI-related impacts on workforce, 
consumers or business conduct.

In capital markets, AI-related risks must be disclosed 
in prospectuses if they are material to the issuer or the 
securities (Article 16 of the Prospectus Regulation). For 
issuers subject to MAR, AI-related incidents may also 
trigger ad hoc disclosure under MAR if they qualify as 
inside information under Articles 7 and 17 of MAR.
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